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November 24, 2014 

 

 

San Luis Obispo County  

Department of Planning and Building 

Murry Wilson 

976 Osos Street 

San Luis Obispo, CA 93408 

 

VIA EMAIL 

p66-railspur-comments@co.slo.ca.us 

cc: mwilson@co.slo.ca.us 

 

 

RE: Comments on the Revised Draft Environmental Impact Report for the Phillips 66 

Company Rail Spur Extension and Crude Unloading Project 

 

 

Dear Mr. Wilson,  

 

 Phillips 66 now admits that this is a tar sands crude by rail project.  Nevertheless, the 

Revised Draft Environmental Impact Report (“RDEIR”) for the Phillips 66 Rail Spur Extension 

and Crude Unloading Project (“Project”) still fails to correct several deficiencies of the prior 

draft report, and fails as an informational document under the California Environmental Quality 

Act (“CEQA”) for the additional reasons explained herein.   

 

The Project Description remains inadequate in not fully addressing the scope of the 

company’s total shift to a different quality of crude oil feedstock, and the RDEIR still obscures 

the inextricable link between the projects at the Santa Maria and Rodeo facilities.  This, among 

other deficiencies, hides the true scope of the Project and precludes any adequate analysis of 

significant impacts.   

 

The Santa Maria facility is the “front end” of the Phillips 66 San Francisco Refinery 

(“SFR”).  The facility performs severe processing of oil streams that are then piped to the SFR’s 

Rodeo facility to make into profitable engine fuels.  This Project switches the SFR to refining tar 

sands oil.  This rail expansion allows the company to get tar sands “dilbit” oils by rail, which the 

throughput increase allows it to convert into engine fuel feedstocks for the Rodeo facility.  At 
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Rodeo, a liquefied petroleum gas expansion requires this change in oil processing, and allows 

some resultant byproducts, otherwise uneconomic to dispose of, to be recovered and sold.
1
  The 

RDEIR’s environmental review is, however, unnecessarily limited to primarily rail transport 

activities, with a wholly inadequate assessment of impacts and mitigation in light of its 

unpersuasive assertions of federal preemption.  Overall, the RDEIR hides serious local pollution, 

climate pollution and chemical safety hazards from the public and its own workers.  

Accordingly, on behalf of Communities for a Better Environment, the Sierra Club, the Center for 

Biological Diversity, and Forest Ethics, we respectfully submit this comment, supported by 

several community based organizations and groups, cities, the California Nurses Association and 

thousands of California residents, seeking adequate environmental review of the Project, which 

is not reflected in the RDEIR.  In addition, to date, approximately 22,000 residents have actively 

voiced concern against this Project.   

 

Communities for a Better Environment (“CBE”) is a California nonprofit environmental 

health and justice organization with offices in Oakland and Huntington Park.  CBE has extensive 

organizational experience in protecting and enhancing the environment and public health by 

reducing pollution and minimizing hazards from refinery operations.   

Sierra Club is a national nonprofit organization of over one million members and 

supporters dedicated to exploring, enjoying and protecting the wild places of the earth; practicing 

and promoting responsible use of the earth’s ecosystems and resources; educating and enlisting 

humanity to protect and restore the quality of the natural and human environment; and using all 

lawful means to carry out these objectives.  Sierra Club’s Beyond Oil Campaign works to stem 

our nation's dependence on oil and to secure protections for communities and ecosystems from 

the significant toxic and global warming pollution emitted by oil development, including 

prevention of oil spills and other catastrophic events and pollution emissions that result from 

transporting extreme forms of oil by rail.  Sierra Club has more than 143,000 members in the 

State of California who want to ensure that California's treasured landscape and coastline 

through which oil would be transported by rail are protected into the future. 

 

The Center for Biological Diversity (“Center”) is a non-profit environmental organization 

dedicated to the protection of native species and their habitats through science, policy, and 

environmental law. The Center has over 800,000 members and online activists throughout 

California and the United States, including members that live and/or visit the vicinity of the 

proposed project.  These comments are submitted on behalf of our board, staff and members.    

 

ForestEthics is a U.S. nonprofit organization that demands that corporations and 

government protect community health, the climate, and our wild places.  ForestEthics fights to 

stop dangerous extreme oil trains and pipelines and has secured the protection of 65 million acres 

of wilderness by pushing major companies to shift hundreds of millions of dollars to responsible 

purchasing.  ForestEthics has over 14,000 supporters in California. 

 

As set forth below and in Attachments A-F, which include the expert reports of Phyllis 

Fox, Ph.D., PE (“Fox Revised Santa Maria Report,” Attachment C), and Greg Karras (“Karras 

Revised Santa Maria Report,” Attachment B), the RDEIR suffers from numerous deficiencies 

                                                 
1
 The Phllips 66 Rail Spur Extension and Crude Unloading, Throughput Increase, and Propane Recovery Projects.   
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that render it inadequate under the California Environmental Quality Act
2
 (“CEQA”) and the 

CEQA Guidelines
3
 (“CEQA Guidelines”).  We respectfully request that the County reject the 

RDEIR as an environmental review document, and defer approval of the Project until such time 

as the RDEIR is revised to comply with CEQA, which includes following the procedures 

detailed in section I addressing lead agency review of piecemealed projects.   

 

An EIR is “the heart of CEQA.
”4

  “The purpose of an environmental impact report is to 

provide public agencies and the public in general with detailed information about the effect 

which a proposed project is likely to have on the environment; to list ways in which the 

significant effects of such a project might be minimized; and to indicate alternatives to such a 

project.”
5
  The EIR “is an environmental ‘alarm bell’ whose purpose it is to alert the public and 

its responsible officials to environmental changes before they have reached ecological points of 

no return.  The EIR is also intended ‘to demonstrate to an apprehensive citizenry that the agency 

has, in fact, analyzed and considered the ecological implications of its action.’ Because the EIR 

must be certified or rejected by public officials, it is a document of accountability.”
6
  The RDEIR 

for the proposed Project still fails entirely to live up to this mandate, therefore, it violates CEQA, 

and violates several principles of Environmental Justice. 

I. ENVIRONMENTAL REVIEW SHOULD PROCEED UNDER A PROGRAM EIR. 

 

“A program EIR is an EIR which may be prepared on a series of actions that can be 

characterized as one larger project.”
7
  Emphasized throughout this comment, the Project is piece-

mealed and cannot achieve its objective independently, without either the Throughput Increase 

or Rodeo Propane Recovery projects.   

 

As the Project is part of “one larger project,” it would be more appropriate to analyze it 

under a Program EIR.  This has several advantages: providing a more exhaustive consideration 

of effect and alternatives than would be practical in an EIR, ensuring adequate consideration of 

cumulative impacts that “might be slighted in a case-by-case analysis,” allowing for an earlier 

and more practical consideration of mitigation measures, and saving considerable agency 

resources.
8
     

 

Where there could be more than one lead agency, as in this case, the lead agency which 

acts first on the project shall be the lead agency.
9
  On June 8, 2010, the County of San Luis 

Obispo Planning and Building Department issued the Notice of Preparation for the Refinery 

Throughput Increase Project.  On July 24, 2012, the Contra Costa County Department of 

Conservation and Development issued a Notice of Preparation and Scoping Session for an EIR 

for the Phillips 66 Propane Recovery Project.  On July 8, 2013, the County of San Luis Obispo 

                                                 
2
 Pub. Res. Code § § 21000 et seq. 

3
 14 Cal. Code Regs. § § 15000 et seq. 

4
 Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal. 3d 376, 392 (“Laurel 

Heights I”). 
5
 Pub. Res. Code § 21061 

6
 Laurel Heights I, 47 Cal. 3d at 392 (citations omitted). 

7
 CEQA Guidelines § 15168.   

8
 Id. 

9
 CEQA Guidelines § 15051.   
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Planning and Building Department issued the Notice of Preparation for the Rail Spur Project.  

The County of San Luis Obispo Planning and Building Department acted first with the first 

component of this project, the Throughput Increase project, and is therefore the appropriate lead 

agency for a program EIR. 

 

Consequently, pursuant to the CEQA Guidelines, it would benefit the County to 

withdraw this RDEIR and move forward under a programmatic EIR approach.  This would also 

yield a more accurate assessment of the significant and cumulative impacts and mitigation 

measures for all communities affected by the SFR’s switch to refining tar sands.   

 

II. THE EIR’S PROJECT DESCRIPTION IS INADEQUATE. 

 

A. The Project Description Fails to Disclose an Industry Shift to a Different 

Quality Crude Feedstock 

 

In order for an environmental document to adequately evaluate the environmental 

ramifications of a project, it must first provide a comprehensive description of the project itself.  

“An accurate, stable and finite project description is the sine qua non of an informative and 

legally sufficient EIR.”
10

  As a result, courts have found that, even if an EIR is adequate in all 

other respects, the use of a “truncated project concept” violates CEQA and mandates the 

conclusion that the lead agency did not proceed in a manner required by law.
11

  

 

Furthermore, “[a]n accurate project description is necessary for an intelligent evaluation 

of the potential environmental effects of a proposed activity.”
12

  Thus, an inaccurate or 

incomplete project description renders the analysis of significant environmental impacts 

inherently unreliable.  While extensive detail is not necessary, the law mandates that EIRs should 

describe proposed projects with sufficient detail and accuracy to permit informed decision-

making.
13

  The RDEIR’s Project Description fails to meet this standard by minimizing the degree 

and scope of the switch in crude oil feedstock supply.   

 

The RDEIR’s Project Description is misleading.  From the outset, the RDEIR limits its 

Project and Project-related impacts analyses solely on the Project’s rail operations.  However, 

this is not simply a transport infrastructure project.  The RDEIR instead states that the primary 

objective of the project is to “allow the refinery to obtain…crude oil…from…North American 

sources that are served by rail…(by) install(ing) the necessary infrastructure.”
14

  The RDEIR’s 

avoidance of this fact diminishes the true intent and scope of the Project, which is, in reality a 

project to receive tar sands.  Indeed, this Project expressly enables and locks in refining of tar 

sands at the SFR: “tar sands oils would likely dominate the new crude source.”
15

         

 

                                                 
10

 San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal. App. 4th 713, 730, quoting 

County of Inyo v. City of Los Angeles (1977) 71 Cal. App. 3d 185, 193. 
11

 Id. at 730.   
12

 Id. (citation omitted). 
13

 See CEQA Guidelines, §15124 (requirements of an EIR). 
14

 RDEIR at 2-1.   
15

 Karras Revised Santa Maria Report, at 3.   
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Phillips 66 is currently in the process of implementing a series of projects to allow a 

switch to refining what its management, and now also the RDEIR, calls, “advantaged crude.”  

The company emphasizes: “(the) opportunity that we have…is to get…Canadian crudes down 

into California…We're looking at rail to barge to ship, down to the West Coast refineries...”
16

  

The map immediately below details this strategy.   

 

 

 
Phillips 66 map indicating plans to transport Western Canadian crude oil to San Francisco Refinery.

17
  Notice that 

the icon labeled “San Francisco” identifies the San Francisco Refinery, which includes the Santa Maria facility. 

 

 

The company has no choice but to seek such an alternative supply of crude oil feedstock.  

As stated in the RDEIR: 

 

In the long-term, the need for the SMR rail project could be driven by declines in local 

production of crude oil that can be delivered by pipeline. Production from offshore Santa 

Barbara County (OCS crude) has been in decline for a number of years. Oil production in 

Santa Barbara County (both onshore and offshore) peaked at about 188,000 barrels in 

1995 (County of Santa Barbara Energy Division website) and currently production is 

                                                 
16

 September 12, 2013 Transcript, pdf 7, available at: 

http://www.phillips66.com/EN/investor/presentations_ccalls/Documents/Barclays_091213_Final.pdf.    
17

 Phillips 66 Advantaged Crude Activities: Updated May 2013, available at: 

http://www.phillips66.com/EN/Advantaged%20Crude/index.htm. 

http://www.phillips66.com/EN/investor/presentations_ccalls/Documents/Barclays_091213_Final.pdf
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around 61,000 barrels per day for both onshore and offshore oil fields (BOEM Pacific 

Region and Drilling Edge websites).
18

 

  

This decline in locally available crude stands in stark contrast to the Santa Maria 

facility’s recent Throughput Expansion that enables the Santa Maria facility to process more 

crude oil.  Certainly, the RDEIR makes a bold assertion: “Phillips 66 expects to continue to 

receive, blend and process a comparable range of crudes in the future.”
19

  At the same time, 

however, those diminishing local sources make up the “bulk” of the crude oil currently processed 

at the Santa Maria Refinery.
20

   

 

As noted in one expert report, “built to tap local oil fields, the Santa Maria facility lacks 

infrastructure to receive crude via ship or rail.  A pipeline system that connect the Santa Maria 

facility only to local oil fields “is currently the only way that the Phillips 66 refinery can receive 

crude oil.””
21

  There is substantial evidence that declining local and regional crude production 

could greatly affect the operation of the Santa Maria facility.
22

  If the facility’s crude rate falls 

too far below the design specifications of its existing equipment, it cannot operate efficiently or 

profitably.
23

  A more accurate project description must admit that the company is replacing one 

feedstock with another. 

 

The distinction in crude oil feedstock matters.  The chemical composition of raw 

materials that are processed by a refinery directly affect the amount and composition of the 

refinery’s emissions.  

 

The amount and composition of sulfur in the crude slate, for example, 

ultimately determines the amount of [sulfur dioxide] that will be emitted 

from every fired source in the refinery and the amount of odiferous 

hydrogen sulfide and mercaptans that will be emitted from tanks, pumps, 

valves, and fittings.  The composition of the crude slate establishes the 

CEQA baseline against which impacts must be measured.
24

   

 

  Other significant impacts, such as increased energy consumption, air emissions, toxic 

pollutant releases, flaring and catastrophic incident risks, are also entirely dependent on the 

quality of crude oil processed at the facility.
25

  As detailed further below, a heavier crude oil 

feedstock has also been identified as a contributing factor to potentially catastrophic incidents at 

refineries, and a root cause of the August 6, 2012 fire at the Chevron Richmond Refinery.
26

   

 

                                                 
18

 RDEIR at 2-36.   
19

 Id. at 2-33.   
20

 Id. at 2-35.   
21

 Karras Revised Santa Maria Report at 4, citing RDEIR at 2-36.   
22

 Id. at 5.   
23

 Id.  
24

 Fox Rodeo Report at 13.   
25

 See Fox Rodeo Report, Fox Valero Report and Karras Rodeo Report at 11-13.   
26

 See Chemical Safety Board, Chevron Richmond Refinery Interim Investigation Report, April 2013, available at:  

http://www.csb.gov/assets/1/19/Chevron_Interim_Report_Final_2013-04-17.pdf. 

http://www.csb.gov/assets/1/19/Chevron_Interim_Report_Final_2013-04-17.pdf
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Any environmental review document for this Project must analyze the full scope of these 

impacts, and at least for the anticipated life of the project.  A shift of this extent has far different 

consequences and impacts compared to the RDEIR’s diminished purpose of merely “obtaining” 

these feedstocks or “continu[ing] to receive, blend and process a comparable range of crudes in 

the future.”
27

 The RDEIR insists, “it is speculative as to what if any local crude oil would be 

displaced.”  No such speculation is required: 

 

“…our plan promises…availability and supplies in North America…we’re disappointed 

in the progress to permit our Santa Maria rail rack 40,000 a day, but we have – we’re 

optimistic that we’ll get that done.  It just takes time in California to get these things 

permitted…we’re making progress in terms of put advantaged crude to the front of our 

refineries in California.”
28

 

 

 The company has expressed a clear priority to switch to refining tar sands at the SFR, a 

priority diminished by the RDEIR focus on merely transportation infrastructure.  In fact, the 

Project is proposing to replace the majority of the current crude slate (2010-2012: 38,100 

bbl/day) with up to 100% tar sands crudes.
29

  Consequently, the DEIR’s omission of this switch 

to a very different crude oil feedstock violates CEQA in leaving several significant impacts 

unanalyzed.
30

  It is impossible to provide any intelligent evaluation of the potential 

environmental effects and risks to community and worker health and safety of partially refining 

Canadian tar sands in Santa Maria, unless the RDEIR first discloses the extent of the replacement 

of feedstock that the Project enables.
31

  At a minimum, the RDEIR should have established how 

this Project would affect the scope and degree of the company’s use of tar sands in Santa Maria 

and Rodeo and evaluate its resulting impacts.
32

  The RDEIR should also states whether, and by at 

least an estimated degree how much, the current 2-7% of heavy Canadian crude oil suggested by 

the RDEIR to be tar sands and processed at the Santa Maria Refinery would increase.  Indeed, 

the percentage lies at the other end of the spectrum, reflecting the “long-term replacement of 

declining local SMF crude supplies.”
33

  Until such adequate disclosure occurs, the Project 

Description is inaccurate, incomplete and renders the analysis of significant environmental 

impacts inherently unreliable.
34

 

 

B. The Project Is Piecemealed.  

 

                                                 
27

 RDEIR at 2-33.   
28

 See Phillips 66 Presentation to Barclays CEO Energy 

Power Conference, September 2014, available at http://investor.phillips66.com/files/doc_presentations/2014/PSX-

BarclaysCEOConfTransSept2014.pdf 
29

 Fox Revised Santa Maria Report at 12.   
30

 See Berkeley Keep Jets Over the Bay Comm. v. Bd. of Port Comm'rs (2001) 91 Cal.App.4th 1344, 1355 (“the 

failure to include relevant information precludes informed decisionmaking and informed public participation, 

thereby thwarting the statutory goals of the EIR process”). 
31

 See Id., see also, Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4 70, 89 

(holding that an EIR is insufficient where it obscures the project’s enabling of a refinery to process heavier crude).   
32

 Id.  
33

 Karras Revised Santa Maria Report at 7.   
34

 San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 722 (the failure to 

include relevant information relating to a project’s components precludes informed decision making, thwarting the 

goals of the EIR) and see Karras and Fox Revised Santa Maria Reports.   
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Phillips 66’s Santa Maria and Rodeo refineries are interdependent.  One cannot function 

without the other.  If major reconfigurations occur at both facilities at the same time and those 

modifications require each other, then they must be part of the same project.  CEQA requires that 

an EIR describe the entirety of a project, including reasonably foreseeable future actions that are 

part of it.
35

  Illegally “chopping a large project into many little ones” creates a narrow view of a 

project and “fallacy of division…that is, overlooking a project’s cumulative impact by separately 

focusing on isolated parts of the whole.”
36

  Certainly, any permit by permit review, where those 

permits constitute a larger project, forecloses this essential focus on cumulative impacts, and 

also, impacts to already overburdened and vulnerable populations.    

 

In Laurel Heights I, the Supreme Court established the following test: while an EIR need 

not include speculation about future environmental consequences of a project, the “EIR must 

include an analysis of the environmental effects of future expansion or other action if: (1) it is a 

reasonably foreseeable consequence of the initial project; and (2) the future expansion or action 

will be significant in that it will likely change the scope or nature of the initial project or its 

environmental effect.”
37

 Under this standard, “the facts of each case will determine whether and 

to what extent an EIR must analyze future expansion or other action.”
38

  A project proponent 

must analyze future expansion and other such action in an EIR if there is “telling evidence” that 

the agency has either made decisions or formulated reasonably definite proposals as to such 

future activities.
39

  Further, there must be discussion “in at least general terms” of the future 

activity, even if the project is contingent on uncertain occurrences.
40

   

 

This rail spur expansion project wholly depends on both the throughput expansion project 

and the critical back end of the SFR, the Phillips 66 Rodeo Refinery.  The SFR consists of two 

facilities linked by a 200-mile Phillips-owned pipeline.  The Santa Maria facility is located in 

Arroyo Grande, in San Luis Obispo County, while the Rodeo facility is located in Rodeo, in 

Contra Costa County.  As the Draft EIR noted, “the Santa Maria Refinery and the Rodeo 

Refinery, linked by the company’s own pipeline, comprise the San Francisco Refinery…Semi-

refined liquid products from the Santa Maria Refinery are sent by pipeline to the Rodeo Refinery 

for upgrading into finished petroleum products.”
41

  The refining processes at Phillips 66’s Santa 

Maria and Rodeo facilities are integrated to a capacity that neither can achieve alone.
42

  Further, 

Phillips 66 reports these two facilities as a single processing entity, the San Francisco Refinery, 

to industry and government monitors.
43

 

 

                                                 
35

 CEQA Guidelines § 15378(a). 
36

 See Bozung v. Local Agency Formation Commission , 13 Cal. 3d 263, 268 (1975) and McQueen v. Board of 

Directors of the Mid-Peninsula Regional Open Space District, 202 Cal. App. 3d 1136, 1143 (1988).    
37

 Laurel Heights I, 47 Cal. 3d at 394-396.   
38

 Id. at 396.   
39

 Id. at 396-397.   
40

 Id. at 398. 
41

 DEIR at 2-3.  Notably, the reference to the company ownership of the pipeline has been obscured in the RDEIR.   
42

 See Karras Report on Phillips 66 Propane Recovery Project, September 2013, Exhibits 21 through 24.  Oil & Gas 

Journal, 2012; and EIA Ref. Cap. 2013. See also orders R2-2011-0027 and R3- 2007-0002. Comparing the 

references shows “Rodeo” capacities reported to EIA include the Santa Maria facility, attached as part of 

Attachment A.   
43

 Id. 
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 The RDEIR’s piecemealing of both ends of the same refinery is analogous to the facts of 

Laurel Heights I.  In that case, the Supreme Court set aside an EIR for piecemealing the 

reasonably foreseeable second phase of a multi-phased project.  The University of California, 

San Francisco, had proposed a project to expand into a new building, of which only about a third 

was initially available to the school.  The EIR failed to analyze impacts related to occupying the 

remaining two thirds, even though it was wholly foreseeable that UCSF would occupy the entire 

building.
44

  Here, Phillips 66 will obtain tar sands crude by rail, must eventually fully refine it for 

sale, and to do so requires the entire SFR, not only the Santa Maria or Rodeo facilities.  Just as it 

was foreseeable for the University of California to occupy the whole building, it is at least 

equally foreseeable, if not a surety, that the Rodeo facility will fully refine tar sands imported to 

the Santa Maria facility. 

 

In order for Phillips 66 to implement its “advantaged crude” strategy for the SFR, it 

requires three pieces: the Santa Maria Refinery Throughput Increase Project, the Rodeo Refinery 

Propane Fuel Recovery Project, and this Project.  Imports of heavy Canadian tar sands are 

facilitated by the Throughput Increase project.  Components of the Rodeo Propane Fuel 

Recovery Project lock the Rodeo Refinery into a change in oil feedstock processing tar sands 

anticipated by rail to the Santa Maria Refinery.
45

  That lower quality feedstock, gas oils and 

naptha, is produced at Santa Maria and sent to Rodeo by pipeline, a pipeline owned by the same 

company.
46

  These changes are inter-related, wholly anticipate each other, and together create 

significant impacts on the environment.  This meets the two-part Laurel Heights I test and is far 

removed from court decisions that do not find a piecemealed project on account of an 

insufficient showing of this “necessity” element.
47

  

 

The following analysis further highlights a larger project that is piecemealed and more 

appropriate for review under a programmatic level EIR.         

 

(i) The Prior Throughput Expansion is Dependent on this Project.   

 

In the San Joaquin Raptor case, the court held that the EIR for a residential development 

project was invalid because it failed to discuss expansion of the sewer system, even though the 

developer recognized the necessity for sewer expansion for the overall development project to 

                                                 
44

 Laurel Heights I, 47 Cal.3d at 393.   
45

 See Karras and Fox Rodeo Reports and RDEIR at 2-32 (Fox Rodeo Report also attached as part of Attachment A).   
46

 Id. and  DEIR at 2-29.  
47

 In Communities for a Better Environment et al. v. City of Richmond et al., (184 Cal. App. 4th 70, 100-101 (2010)), 

the Court of Appeal addressed the piecemealing issue with respect to another refinery expansion project.  In that 

case, the EIR for the expansion project identified the potentially significant cumulative impact of a hydrogen 

pipeline project, but did not provide a complete analysis of the pipeline project’s impacts.  The Court held that the 

pipeline project was not piecemealed, that it is a separate project from the overall expansion project.  In so holding, 

the Court reasoned that the expansion and pipeline projects are independent – they perform entirely different 

functions.  The Court focused on project objectives: the expansion project’s objective was to access a wider range of 

crude oil and other feedstocks; the pipeline project’s objective was to transport excess hydrogen, not required by the 

expansion project, to other hydrogen consumers in the Bay Area.  Ultimately, the Court found that the expansion 

project did not “depend on” the pipeline project.  Similarly, in Berkeley Jets, the Court rejected an argument that an 

airport development plan should have included “long-range plans for potential runway expansions.”  The Court held 

that these future expansion plans were neither a crucial element nor a foreseeable consequence of the development 

plan.  (Berkeley Keep Jets Over the Bay Comm. v. Board of Port Cmrs., 91 Cal. App. 4th 1344, 1361 (2010)).    



10 
 

proceed.
48

  The RDEIR’s assertions that the throughput expansion project is unrelated and not 

dependent on the Rail Spur Project are misleading and incorrect.
49

  This Project wholly supports 

the throughput expansion.  Just as in San Joaquin Raptor, the company has identified a necessity 

to respond to declining local crude supplies.  This calls into question any initial need, without the 

ability to obtain crude by rail, to increase throughput capacity.   

 

The Santa Maria throughput increase project increases, “…the volume of products 

leaving the Santa Maria facility for the Rodeo Refinery via pipeline.”
50

  Nevertheless, the 

RDEIR still maintains that, “the ability of the Santa Maria Refinery to operate at the maximum 

approved throughput level is based on the existing infrastructure and is not dependent on, or 

related to, the SMR Rail Project.”
51

  Yet, the RDEIR then admits that, “the bulk” of local crude 

oil sources is declining, and in the long term, could “drive” this rail spur project.
52

  This begs the 

simple question: if local supply is declining, how can the Santa Maria Refinery operate at the 

maximum capacity, when it currently operates below capacity, independent of rail assisted 

imports?  Trucking in crude is expensive.  There is simply no way for the Santa Maria facility to 

obtain enough crude oil feedstock for its throughput expansion economically without any crude 

imports by rail, implicating this Project’s rail spur extension.  The need for this Rail Spur Project 

was, therefore, wholly foreseeable at the inception of the Throughput Increase Project.   

 

Furthermore, the environmental review of this Project overlaps with the Throughput 

Expansion explicitly in two regards.  First, the evaluation of several project impacts is based on 

not only the same analysis and data performed in the Throughput Increase Project EIR, but the 

actual conclusions of that EIR.
53

  

 

Second, the inclusion of the Vertical Coastal Access component is particularly telling.  In 

Tuolumne County, the Court found projects A and B piecemealed where project B’s approval 

was a condition of approval of project A.
54

  As a condition of approval of the Throughput 

Increase Project, Phillips 66 was required to provide a vertical public right of coastal access at 

the Santa Maria facility.
55

  The RDEIR includes a programmatic environmental assessment of 

the Vertical Coastal Access requirement: approval of this rail spur extension project would also 

mean approval of the vertical coastal access condition.  This echoes the facts of Tuolumne 

County.  Evidently, the public must also be protected from the rail transport of hazardous 

materials, as well as the facility’s partial refining and storage of those same hazardous materials.  

Not only was the need for the rail spur clearly foreseeable at the time of the throughput 

expansion, but the linked projects also implicate greater and significant environmental impacts of 

transporting and refining tar sands at the SFR.  The two projects are piecemealed and integral to 

this greater design.   

 

// 

                                                 
48

 San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus, 27 Cal.App.4th 713, 729 (1994).   
49

 See eg. DEIR at 2-29.   
50

 See Fox Rodeo Report at 6, citing Throuput Project DEIR at ES-4, 2-25.  
51

 RDEIR at 2-35.   
52

 RDEIR at 2-32, 2-36.   
53

 See eg. Tables 4.3.6, 4.3.7, 4.3.26. 
54

 Tuolumne County, 155 Cal. App. 4th at 1214.   
55

 See RDEIR at ES-17.   
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/ 

  (ii)  The Phillips 66 Rodeo Refinery is Dependent on this Project.  

  

“Tar sands crudes are heavier and more viscous than the feedstock currently 

processed at either Rodeo or Santa Maria.  These crudes are thus commonly 

blended with 25% to 30% diluent to facilitate transporting them by rail or 

pipeline.  The blended crude is known as a “DilBit.”  The diluent is typically 

natural gas condensate, pentanes, or naphtha.  The diluent can be readily 

separated and recovered as propane/butane at Rodeo.”
56

  

 

 The Santa Maria Refinery Throughput Increase and Rail Spur Extension projects are 

intricately related to the propane/butane recovery project currently proposed at the company’s 

Rodeo Refinery.  The Rodeo project recovers propane and butane from the refining of crude oil 

at both Rodeo and Santa Maria.
57

  The throughput increase at Santa Maria would necessarily be 

included in the streams from which propane and propane/butane would be recovered at the 

Rodeo Refinery and this increase would have been anticipated when the propane/butane project 

was being planned as the Land Use Application for the Santa Maria throughput increase project 

was filed in 2008, well in advance of the propane/butane project at Rodeo, the application for 

which was filed in 2012.  An increased throughput of tar sands would arrive at the Santa Maria 

facility by rail, be converted into semi-refined products in the Santa Maria facility's distillation 

units and coker to yield gas oil and naptha, which would then be sent to the Rodeo facility, where 

propane and butane would be separated, contributing to the propane/butane slated for recovery 

by the Rodeo Propane Recovery Project.
58

  

 

In addition, the Throughput Increase Project anticipates a 10% increase in throughput 

capacity, and therefore butane and propane feedstocks.
59

  Even with the throughput increase, a 

discrepancy between the amount of propane and butane projected and currently recovered still 

exists, and is quite large, perhaps explained by the company’s anticipated recovery and use of 

propane and butane-rich diluent in Canadian tar sands crude.   

 

In fact, most all of the cost-advantaged crudes flooding into the market will allow the 

Santa Maria facility to produce propane/butane rich, semi-refined products and the Rodeo 

Refinery to recover more propane and butane from them than available in their baseline 

crude slates.
60

   

 

Moreover, this implicates direct transport of tar sands crude from the Santa Maria facility 

to the Rodeo facility by pipeline.  This possibility is not precluded by the RDEIR’s assertion that, 

“no crude oil or refined product would be transported out of the refinery by rail.”
61

  Further, 

                                                 
56

 Fox Rodeo Report at 7.   
57

 See Karras and Fox Rodeo Reports and Karras and Fox Revised Santa Maria Reports.   
58

 Id. 
59

 Fox Rodeo Report at 6, citing Throughput Increase Project EIR.   
60

 Fox Revised Santa Maria Report at 6.  
61

 RDEIR at ES-5. 
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some tar sands crudes are classified as a semi-refined product,
62

 and therefore not relevant to that 

assertion.      

 

Another link between the import of tar sands dilbit oils at Santa Maria for processing and 

the Rodeo project involves solving the problem of the disposition of the diluent used to transport 

the bitumen in these dilbits.  Generally, plants that, like Santa Maria’s, are not configured to 

process light crude in any quantity may need to consider disposing of the (very light) diluent, 

which may, for example, simply be returned for reuse as diluent in future dilbit imports.  While 

such a solution may be economic for pipeline delivery systems it could be quite costly, and 

hazardous, if the diluent is returned by rail.  However, this same diluent is LPG-rich, and 

presents an opportunity to increase the amount of propane and butane that could be recovered at 

Rodeo.
63

  Furthermore, the refining of dilbits yields much greater amounts of naphtha, “the 

lighter component of the pressure distillate sent to Rodeo and one of the feedstocks for propane 

recovery.”
64

  The Rodeo project, by allowing Phillips to recover and sell that (LPG) portion of 

the diluent, could significantly improve the cost structure of the “Advantaged Crude” strategy to 

be implemented by the Project.      

 

 The RDEIR attempts to provide information to contradict the interdependence of the two 

parts of the SFR.  The RDEIR alleges that, as vapor “pressure limits (of tanks that store naphtha 

and gas oil) restrict the amount of propane/butane that can be contained in naphtha and gas oils,” 

and, “additional butane and or propane would cause the products to exceed the vapor pressure 

limits of the storage tanks,” suggesting that there is no link between this Project and the Rodeo 

project.
65

  The RDEIR attempts to bolster this claim by asserting that it historically and currently 

operates near these limits, prohibiting any potential increased propane/butane transport to 

Rodeo.
66

  These assertions, however, are incorrect and wrong.
67

  Rather, there are either no such 

vapor pressure limits on the subject tanks, or the materials stored in them have a vapor pressure 

far below their permitted levels.
68

  In addition, the RDEIR fails to contain any support 

whatsoever for these propositions, which cannot meet CEQA’s threshold requirement of 

substantial evidence.
69

  “In sum, the claims made in the RDEIRs in an attempt to decouple the 

Santa Maria Rail Spur Project and the Rodeo Propane Recovery Project based on vapor pressure 

limits have no merit.”
70

   

 

Evidently, plenty of “telling evidence” exists regarding the intimate connection between 

the proposed Project, the Throughput Increase Project and the Propane Recovery Project.  The 

facts are again analogous to Laurel Heights I and the San Joaquin Raptor case: the Rodeo 

Project depends on the projects at the Santa Maria Facility and vice versa.  Consequently, these 

                                                 
62

 Fox Rodeo Report at 6. 
63

 Fox Revised Santa Maria Report at 7.   
64

 Id. at 8, citing RDEIR for the Propane Recovery Project at 3-6.   
65

 Id. at 2. 
66

 Id.  
67

 Id. 
68

 Id. 
69

 Id. at 3.   
70

 Id. at 11.   
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are connected actions that must therefore be analyzed concurrently with the direct and 

cumulative impacts of the proposed Project itself under a programmatic EIR assessment.
71

   

  

 Finally, under CEQA, even assuming, arguendo, that the Rodeo Propane Recovery 

project is not an integral part of this proposed Project, the RDEIR still failed to adequately 

discuss the Rodeo project, and should at a minimum have discussed the need to recover propane 

or butane from sources facilitated by the rail spur expansion.
72

  The company’s ownership of the 

pipeline gives the company proprietary rights and ownership of all shipments.  The impacts are 

cumulatively considerable and should have been assessed in the RDEIR.     

 

(iii) Both the Rail Spur Extension Project and the Propane Recovery Project 

Lack any Independent Utility. 
 

 Under California law, where one part of an arguably larger project serves some 

“independent utility,” the lead agency may focus solely on that smaller part of the project.
73

   For 

the reasons detailed above, however, this Project, the rail spur extension, bears no independent 

utility.  The project is piecemealed and the County should review the overall impacts, especially 

the cumulative impacts, of the larger project. 

 

III. THE RDEIR’S PREEMPTION ASSERTIONS PRECLUDE A MEANINGFUL 

ANALYSIS OF PROJECT IMPACTS. 

 

The DEIR erroneously purports that mitigation is preempted by federal law, thereby 

avoiding critical measures to abate the hazards and impacts of increased crude by rail transport 

through California Communities.   

 

The RDEIR states that: 

 

The operation of unit and manifest trains to and from the Rail Spur Project Site 

would be performed by UPRR, on UPRR property, and on trains operated by 

UPRR employees. The movement of those trains within San Luis Obispo County 

to and from the Project Site … may be preempted from local and state 

environmental regulations by federal law under the Interstate Commerce 

Commission Termination Act of 1995 … the County as CEQA Lead Agency, and 

other state and local responsible agencies may be preempted from imposing 

mitigation measures, conditions or regulations to reduce or mitigate potential 

impacts of UPRR train movements on the mainline.
74

 

 

Similar statements to this effect are repeated throughout the RDEIR.
75

  

                                                 
71

 CEQA Guidelines, § 15378, subd. (a) agency must evaluate the environmental impacts of the whole of the action. 
72

 Laurel Heights I, 47 Cal.3d at 398 (requiring discussion “in at least general terms” of future activity in connection 

with a project, even if the project is contingent on uncertain occurrences).   
73

 Del Mar Terrace Conservancy, Inc. v. City Council of San Diego, 10 Cal. App. 4th 712 (1992).   
74

 EIR at ES-22. 
75

 See, e.g., RDEIR at ES-6, 1-7, 1-8, 2-2, 4-1. The EIR correctly states that mitigation addressing impacts, including 

air emissions, within the SMR facility boundaries can be mitigated because Phillips 66 controls and operates the 

facility property. EIR at ES-9; 4.3-5. See Town of Milford, MA – Petition for Declaratory Order, STB F.C.C. No. 
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With little justification or analysis, the RDEIR concludes on several occasions that the 

impacts of the proposed project will be “significant and unavoidable” because mitigation 

required by the County as it applies to the mainline and UPRR locomotives may be preempted 

and therefore unenforceable. The RDEIR reaches the “significant and unavoidable” conclusion 

based on preemption for a range of impacts caused by the project.  Specifically, the RDEIR 

states that the following mitigation measures could be preempted by federal law:  

 

 Measures to improve emergency response and oil spill clean-up along the 

mainline to reduce impacts to adjacent agricultural crops, sensitive biological 

and cultural resources, and ground and surface water resources.
76

   

 Mitigation measures imposed along the mainline tracks addressing emergency 

responder notification and training.
77

  

 Mitigation measures to require the use of Tier 4 locomotives outside the SMR 

property to address emissions from locomotives, including cancer-causing 

toxic emissions, which will result in exceedances of air district thresholds 

along the mainline.
78

  

 Mitigation measures that would reduce greenhouse gas emissions associated 

with locomotives outside the SMR property.
79

  

 Mitigation addressing tank car design safety applied to the mainline and 

UPRR locomotives by the County.
80,

 
81

  

 

For the following three reasons, the RDEIR’s analysis is inadequate and too limited to 

provide any proper or suitable mitigation.   

 

1. The Interstate Commerce Commission Termination Act Preemption is Not 

Unlimited. 

 

                                                                                                                                                             
34444, 2004 WL 1802301, at *2 (S.T.B., Aug. 11, 2004)(when railroads involvement in rail terminal transloading 

facility owned by a third party is incidental to terminal operations, STB has no authority, [therefore state has full 

authority over CEQA review of the proposed SMR project]); High Tech Trans, LLC – Petition for Declaratory 

Order, STB F.D. No. 34192, 2003 WL 21952136, at *1 (S.T.B., Aug. 14, 2003)(railroad delivered cars, but 

transloading facility owned and operated by a non-railroad third party). 
76

 EIR at ES-8; ES-10; ES-14; 4.4-47, 48; 4.5-15; 4.7-63; 4.8-26; 4.13-28. 
77

 EIR at ES-13; 4.4-47, 48; 4.11-29, 32. 
78

 EIR at ES-9; 4.3-5, 48, 50, 56, 63, 67, 68, 75, 76; 5-44, 48. 
79

 EIR at ES-9; 4.3-71, 77. 
80

 EIR at ES-11; 4.4-47, 48; 4.13-28; 5-48; 51. 
81

 The EIR cannot simply rely on the U.S. Department of Transportation’s rulemaking to ensure safer tank car 

designs will serve the project and reduce the hazards of crude by rail transport. That rulemaking proposes several 

alternatives for new tank car designs, which reduce risks of crude by rail transport to varying degrees, and that 

rulemaking has not yet been finalized. Therefore, there is significant uncertainty about the degree of safety and risk 

reduction that will result from the final rule. Moreover, implementation of a final rule, including a phase out of the 

most dangerous tank cars including DOT111s and unjacketed CPC-1232s, may take as long as six years. As such, 

the safety benefits of the proposed rule will not materialize until long after the proposed SMR project would begin 

operation. In the meantime, the U.S. DOT estimates that under the current rail infrastructure network, 15 mainline 

accidents spilling crude will occur each year and at least one disastrous incident at least as large as Lac Megantic 

will occur every two years.  
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Simply concluding that mitigation may be unenforceable and the project’s impacts are 

“significant and unavoidable” because mitigation may be preempted by federal law is a 

misinterpretation of the intersection between CEQA and ICCTA. As such, failing to require and 

enforce mitigation is an abdication of the County’s responsibilities under CEQA. 

 

The Interstate Commerce Commission Termination Act gives the Surface Transportation 

Board economic regulatory oversight over the railroad industry, including rates; service; the 

construction, acquisition and abandonment of rail lines, carrier mergers; and interchange of 

traffic among carriers.
82

 Although the ICCTA provides exclusive authority by the Surface 

Transportation Board over many aspects of rail transport, the scope of that preemption authority 

is not limitless.
83

 Citing decisions from federal appellate courts, the Humboldt Baykeeper court 

reiterated that ICCTA preemption applies only to state laws “with respect to regulation of rail 

transportation.”
84

  

 

Moreover, state and local entities can implement railroad safety regulations or measures 

if they are necessary to eliminate an “essentially local safety hazard,” and are not incompatible 

with federal regulations, or unduly burden interstate commerce.
85

  Importantly, a state or local 

requirement must not impact an activity that is integral to railroad operations and must not 

impose a significant burden on railroad operations.  

 

Courts also have concluded that the ICCTA does not preempt CEQA.
86

 Nor does CEQA, 

which is an informational statute, “unreasonably interfere with interstate commerce.”
87

 CEQA, 

which does not regulate rail transportation, is an environmental review law of general application 

that applies to projects in California that may have a significant effect on the environment. 

CEQA requires that significant impacts of a project be mitigated if reasonably feasible. A local 

                                                 
82

 49 U.S.C. § 10101 et seq. 
83

 Humboldt Baykeeper v. Union Pacific RR, 2010 WL 2179900, *2(N.D. Cal. May 27, 2010). 
84

 Id. (“ICCTA preemption only displaces “‘regulation,’ i.e., those state laws that may reasonably be said to have the 

effect of ‘managing]’ or ‘governing]’ rail transportation” and permits “the continued application of laws having a 

more remote or incidental effect on rail transportation.”); see e.g., Fla. E. Coast Ry. Co. v. City of West Palm Beach, 

266 F.3d 1324 (11
th

 Cir. 2001)(application of local zoning and occupational license ordinances against a company 

leasing property from a railroad does not constitute “regulation of rail transportation” and is not preempted by the 

ICCTA); Flynn v. Burlington Northern Santa Fe Corporation, 98 F. Supp. 2d 1186, 1189-90 (E.D. Wash. 

200)(noting that “ancillary railroad operations” such as “truck transfer facilities” are not subject to federal 

preemption); Californians for Alternatives to Toxics v. N. Coast R.R. Auth. Et al, 2012 WL 1610756 (N.D. Cal., 

May 8, 2012). 
85

 49 U.S.C. 20106(a). See, e.g., Southern Pacific Transportation Company v. Public Utility Commission of the State 

of Oregon, 9 F.3d 807, 812 (9
th
 Cir. 1993); State of Washington v. Chicago, Milwaukee, St. Paul and Pacific 

Railroad Company, 79 Wn.2d 288 (Wash. 1971)(upholding local regulation forbidding the operation of engines 

without modern spark plug arrestors to prevent fires which are characterized as an essentially local safety hazard). 

Flynn v. Burlington N. Santa Fe Corp. (BNSF), 98 F. Supp. 2d 1186, 1189 (E.D. Wash. 2000) (local authorities can 

exercise their police powers to protect local community health and safety). 
86

 Humboldt Baykeeper v. Union Pacific RR, 2010 WL 2179900, *2(N.D. Cal. May 27, 2010); Town of Atherton v. 

California High-Speed Rail Auth., 228 Cal. App. 4th 314, 330-31, 175 Cal. Rptr. 3d 145, 159-60 (2014) (relying on 

market participant doctrine); and see generally Ass’n of American Railroads v. South Coast Air Quality 

Management District, 622 F.3d 1094, 1097 (9
th

 Cir. 2010). But see Friends of the Eel River v. N. Coast R.R. Auth. 

(Sept. 29, 2014, !st Dist. Ct. App., Case No. A139235), available at 

http://www.courts.ca.gov/opinions/documents/A139222.PDF. 
87

 Id. 
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government’s environmental and health policy goals to achieve efficient and safe market 

participation are perfectly acceptable policies through which to enforce mitigation measures that 

abate the externalities of increased volatile and toxic crude by rail service through 

communities.
88

  

 

Without analysis, the RDEIR erroneously concludes that mitigation along the mainline is 

infeasible because it may be preempted. However, a factual assessment of the Project’s proposed 

mitigation, which is absent from the RDEIR, demonstrates that mitigation measures to abate 

serious local and regional air quality problems and to adequately prepare for local emergency 

response and spill planning do not “unreasonably interfere with railroad transportation” and 

therefore are not preempted.
89

   

 

2. CEQA Mitigation is Necessary to Abate Serious Public Health and Safety 

Impacts Posed by the Project and is not Preempted by the ICCTA. 

 

Proposed mitigation along the mainline directly addresses the local safety and 

environmental threats posed by the movement of hazardous crude by rail through communities. 

In particular, the burden of increased air pollution emissions from locomotives and tank cars—

including volatile organic compounds and cancer-causing toxic air pollutants—on communities 

already adversely impacted by poor air quality present a significant local safety concern. 

Environmental justice communities along the mainline rail route including Richmond, Oakland, 

and Martinez, and cities throughout California’s Central Valley already experience increased 

adverse health effects from poor local air quality, making mitigation of locomotive air emissions 

even more critical.  Accordingly, the mitigation of air emissions proposed in the RDEIR and 

other measures not proposed but urgently needed to limit VOC and GHG releases from tank cars 

must be required and enforced to abate the heightened health and safety risks created by multiple 

mile-long crude trains traveling through highly impacted communities.
90

 Notably, mitigation of 

tank cars, all of which are owned by Phillips 66,
91

 to prevent release of VOCs and greenhouse 

gases can be implemented even before the cars are handed off to UPRR for operation during 

transport. 

  

Indeed, requirements of locomotives and tank cars to reduce dangerous air pollution 

along the mainline do not “deny [the] railroad the ability to conduct some part of its operations”, 

nor does such mitigation interfere with matters “directly regulated” by the Surface 

Transportation Board, such as “construction, operation, and abandonment of rail lines; railroad 

mergers, line acquisitions, and other forms of consolidation; and railroad rates and service.”
92

 

Moreover, such mitigation “can be obeyed with reasonable certainty” and avoid “extended or 

open-ended delays.”
93

  

 

                                                 
88

 Town of Atherton v. California High-Speed Rail Auth., 228 Cal. App. 4th 314, 330-31, 175 Cal. Rptr. 3d 145, 159-

60 (2014). 
89

 Id. at 164. 
90

 EIR at ES-9; 4.3-5, 48, 50, 56, 63, 67, 68, 75, 76; 5-44, 48. 
91

 EIR at ES-5. 
92

 Town of Atherton v. California High-Speed Rail Auth., 228 Cal. App. 4th 314, 330-31, 175 Cal. Rptr. 3d 145, 159-

60 (2014). 
93

 Green Mountain R.R. Corp. v. Vermont (2nd. Cir. 2005) 404 F.3d 638, 643. 



17 
 

Similarly, mitigation addressing emergency response—including notification and training 

of first responders and coordinated oil spill clean-up and incident response planning—are critical 

measures that must be taken to address serious safety risks. These risks include risk of 

derailments and spills that threaten contamination of entire drinking water sources and 

destruction of downtown urban areas, as well as agricultural, cultural, and sensitive biological 

resources.
94

 Indeed, the warnings by the National Transportation Safety Board and the record 

evidence in the U.S. Department of Transportation crude rail safety rulemaking demonstrate that 

crude by rail transport in DOT111 and unjacketed CPC 1232 tank cars (proposed for use in this 

project) is high risk. Damages from derailments, resulting in fires, explosions and spills are 

extremely damaging and costly to clean up. The risks are especially exacerbated for communities 

along the rail lines that bear the burden of catastrophic damages from accidents. These mitigation 

measures do not deny UPRR from continuing to provide service, nor do such measures 

“discriminate” or “unduly burden” rail transport serving the SMR project. Accordingly, these 

measures must be required and enforced to abate heightened local safety problems.
95, 96

 

 

3. ICCTA Preemption is Improper because it Undermines a Local 

Government’s Ability to Comply with other Federal Statutes. 

 

 Further, preemption by the ICCTA is improper because mitigation within the SMR 

facility and along the mainline is necessary to ensure compliance with other federal statutes such 

as the Clean Air Act and Clean Water Act.
97

 Specifically, air pollution mitigation to reduce toxic 

cancer-causing emissions must be required to ensure Clean Air Act pollution thresholds are not 

exceeded.
98

 In addition, much of California is nonattainment for state and federal Clean Air Act 

ozone and PM2.5 standards. The cumulative impacts of locomotives supporting the many crude 

by rail projects proposed or in operation in the state would significantly interfere with 

compliance of Clean Air Act ozone and PM2.5 standards as well as meeting Regional Haze 

requirements.
99

 As such, absent mitigation on locomotive emissions, the additional air pollution 

from trains serving the proposed project would impede compliance with these federal standards.  

 

Further, oil spill response planning, including training and notification, is necessary to 

fulfill local governmental responsibilities under the Clean Water Act. The federal statute, 

amended in 1990 by the Oil Pollution Act, includes mandates that preserve the authority of state 

and local governments to impose additional oil spill prevention and clean-up requirements.
100

 

Accordingly, mitigation measures that advance the Clean Water Act’s mandates of oil spill 

                                                 
94

 EIR at 4.5-14; 4.7-63; 4.13-28. 
95

 Id. at 160,162. 
96

 The DEIR must not simply rely on California law AB861 for additional forms of emergency response mitigation 

as that law is under attack by the rail industry and the subject of a legal challenge. Moreover, that law does not 

address the particular safety needs of individual communities and water sources along the mainline. As such, 

additional mitigation measures addressing local emergency response and spill prevention must be required.  
97

 Flynn v. Burlington N. Santa Fe Corp. (BNSF), 98 F. Supp. 2d 1186, 1189 (E.D. Wash. 2000). 
98

 EIR at 4.3-50. 
99

 See http://www.arb.ca.gov/desig/desig.htm. In addition, the California compliance plan for Regional Haze under 

the Clean Air Act includes phasing in new locomotive engines. See Table 1 of: Progress Report 

at: http://www.arb.ca.gov/planning/reghaze/progress/carhpr2014.pdf. 
100

 33 U.S.C. § 1321(o)(1)-(2). 

http://www.arb.ca.gov/desig/desig.htm
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prevention and effective response are necessary and enforceable in communities directly 

impacted by crude transport servicing the proposed project. 

 

In sum, while the ICCTA may preempt some state laws and regulations, it is not a blanket 

preemption that applies to every state law or regulation that touches on railroads in any way.  

The RDEIR has unlawfully dismissed critical mitigation measures to protect the public health, 

safety and environment of California communities directly impacted by the proposed project.  

The RDEIR does not cite any authority that supports the position that CEQA mitigation is 

preempted by ICCTA.  The RDEIR’s statements of federal preemption are overly broad and 

simplistic, and fail to recognize the nuance in preemption questions, especially when state police 

power to protect the public health and safety are involved.  Consequently, the RDEIR’s analysis 

has not satisfied the legal requirements under CEQA for “significant and unavoidable” impacts.  

These flaws compound the many other inadequacies of the RDEIR’s impacts analysis as detailed 

immediately below.   

IV. THE DEIR’S ANALYSIS OF AND MITIGATION FOR THE IMPACTS OF THE 

PROPOSED PROJECT ARE INADEQUATE. 

In order to effectuate the fundamental purpose of CEQA, it is critical that an EIR 

meaningfully inform the public and its responsible officials of the environmental consequences 

of their decisions before they are made.”
101

  Only with a genuine, good faith disclosure of a 

proposed project’s components, can a lead Agency analyze the full range of potential impacts of 

the project, identify, and implement mitigation measures where necessary, prior to project 

approval.
102

   

Nevertheless, because the RDEIR still fails to include integral project components and 

the SFR’s overall switch to tar sands in its analyses, the RDEIR still asks the wrong questions, 

diminishing or even foreclosing an analysis of the Project’s environmental impacts, even those it 

determines to be significant.  In several of those instances, the RDEIR lacks the necessary detail 

to verify the validity of its analyses.  Consequently, the RDEIR fails to include a sufficient 

analysis of the Project’s impacts as required by CEQA.
103

  These include significant and 

unmitigated impacts to: air quality, public and worker health and safety, water quality and 

supply, agriculture, biological resources and the local community in the Nipomo Mesa area.    

A. The DEIR Fails to Adequately Analyze and Mitigate the Project’s Air 

Quality Impacts. 

 

The RDEIR’s analysis of the Project’s criteria pollutant impacts is riddled with errors.  

                                                 
101

 Laurel Heights Improvement Ass’n v. Regents of University of California (1993) 6 Cal. 4th 1112, 1123; CEQA 

Guidelines § 15126.2(a) (“[a]n EIR shall identify and focus on the significant environmental effects of the proposed 

project”) (emphasis added throughout).   
102

 Pub. Res. Code § 21002 (public agencies should not approve projects as proposed if there are feasible alternatives 

or feasible mitigation measures available which would substantially lessen the significant environmental effects of 

such projects); Guidelines § 15126.4.      
103

 See, Laurel Heights Improvement Assn. v. Regents of Univ. of California, supra, 47 Cal.3d, at 400 (quoting Pub. 

Resources Code § 21002.1(a); and Guidelines 15002(a)).  See also, Communities for a Better Environment v. 

Richmond, supra, 184 Cal.App.4th, at 89 (an “EIR must include forseeable change in crude processed as part of 

environmental and impacts analysis.”).   
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We highlight several: first, the EIR relies on an inadequate study area and therefore 

underestimates the Project’s potential to result in a substantial increase in criteria pollutant 

emissions.  Second, the RDEIR’s analysis is predicated on a vague, faulty and illegal baseline.  

Third, the RDEIR’s analysis ignores any increase in toxic or hazardous air pollutants from the 

increased refining of tar sands.  Fourth, the RDEIR does not analyze all of the project’s 

components.  Fifth, the Project’s climate change implications are completely underestimated.  

Sixth, the RDEIR’s analysis relies on an illegal use of Emission Reduction Credits.  Finally, the 

EIR fails to properly address emissions from construction activities.  The end result is that the 

Project will result in significant air quality impacts that the EIR fails to identify or mitigate. 

 

(i) The DEIR Incorporates an Inadequate Study Area. 

 

The study area of an EIR must include “the area which will be affected by a proposed 

project.”
104

  There is no predefined geographic limit to where impacts can occur, and it is well 

established that “the area that will be affected by a proposed project may be greater than the area 

encompassed by the project itself.”
105

  This broad understanding of the geographic scope of an 

EIR’s analysis is essential, and “the purpose of CEQA would be undermined if the appropriate 

governmental agencies went forward without an awareness of the effects a project will have on 

areas outside of the boundaries of the project area.”
106

  

 

The RDEIR still substantially underestimates the Project’s increase in greenhouse gas 

(“GHG”) and criteria air pollutant emissions because it relies on an artificially and unnecessarily 

constrained study area.  The DEIR’s air impact analysis is unnecessarily limited to the immediate 

vicinity of the Rail Spur.
107

  Our prior comments
108

 made this same observation.  The RDEIR 

attempts to ameliorate the deficiency by employing significance criteria from the SLOCAPCD 

CEQA Air Quality Handbook.
109

  The Handbook, however, emphasizes the necessity for a 

“complete and accurate project description,” and full disclosure of potential air pollutants and 

toxic air contaminants.”
110

  The RDEIR cannot use the Handbook as any measuring stick until it 

adequately discloses the full scope and impacts of this Project.   

 

Furthermore, as noted throughout this comment, the air quality impacts of the Project will 

regularly extend far beyond the county line.  By artificially limiting the geographic scope of the 

analysis to air pollutants emitted within the boundaries of San Luis Obispo County, the RDEIR 

substantially underestimates the significant air quality impacts of refining tar sands at the SFR.  

The RDEIR should be revised to evaluate these Project emissions that occur in and outside of the 

County, and to discuss mitigation for those emissions.  

 

(ii) The DEIR Uses an Inappropriate Baseline Environmental Setting, Rendering 

its Air Quality Analysis Unreliable. 

                                                 
104

 See Cal. Pub. Res. Code § 21060.5 (defining “environment” as “the physical conditions that exist within the area 

which will be affected by a proposed project”). 
105

 Save the Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal.4th 155, 173. 
106

 Muzzy Ranch Co. v. Solano Cnty. Airport Land Use Com. (2007) 41 Cal. 4th 372, 387. 
107

 RDEIR at 4-2.   
108

 See Attachment C.   
109

 RDEIR at 4.3-33.   
110

 See SLOCAPCD CEQA Air Quality Handbook at 1-3.   
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The RDEIR’s baseline is vague.  It is not clear what baseline the RDEIR uses, but to any 

degree, relies on permitted levels.  This reliance on permit limitations instead of actual emissions 

to establish baseline air quality is a clear violation of CEQA. This precise discrepancy was at 

issue in Communities for a Better Environment v. South Coast Air Quality Management District, 

where the Supreme Court rejected the Air District’s argument that permit levels should be used 

to establish the baseline.
111

 The Air District argued that for a project employing existing 

equipment, the baseline should be the maximum permitted operating capacity of the equipment, 

even if the equipment is operating below those levels when the Notice of Preparation is issued.
112

  

The Supreme Court rejected the District’s illegal permit based approach, and clarified the need 

for the proper assessment of baseline for review under CEQA.
113

  The County should similarly 

reject the RDEIR’s use of a vague and illegal baseline that also employs measurements from 

another piece of the same larger project, further corroborating that this Project is piecemealed.   

  

(iii) The DEIR Fails to Identify or Mitigate Additional Impacts of Emissions 

Resulting from the Project’s Change in Crude Slate. 

The RDEIR fails to analyze the increase in Toxic Air Contaminants (“TACs”) and 

Hazardous Air Pollutants (“HAPs”) from refining tar sands.  As mentioned throughout this 

comment, the expert reports, and the comments and expert reports to the DEIR, tar sands crudes 

are distinct from even the heaviest of crudes processed in the past at the SMR, for two principal 

reasons: (1) the unique chemical composition of the bitumen itself; and (2) the presence of large 

quantities of volatile diluent containing high levels of VOCs, TACs and HAPs.  When released, 

these air pollutants cause significant public health and air quality impacts that are inadequately 

addressed in the RDEIR.
114

  

TAC and HAP emissions in “DilBit”  

 

Tar sands crudes alone are comprised of higher molecular weight chemicals than the 

current slate processed at the SMR, including large amounts of benzene, toluene, ethyl-benzene, 

xylenes,
115

 and other heavy metals such as lead.  These chemicals are found in both state and 

federal toxic emissions inventories, and are, therefore, of particular concern to both federal and 

state regulatory agencies.
116

 As stated in CBE’s Comments to the DEIR, the U.S. Geological 

Survey reports that “natural bitumen,” the source of all Canadian tar sands-derived oils, contains 

102 times more copper, 21 times more vanadium, 11 times more sulfur, six times more nitrogen, 

11 times more nickel, and 5 times more lead than conventional heavy crude oil.
117
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When blended with the diluents, tar sands “dilbit” crudes contain even higher 

concentrations of BTEX compounds, which have a significantly high potential to be released by 

way of transport and process related emissions that also remain underestimated in the RDEIR. 

These contaminants can cause severe impacts on the environment, and can lead to grave human 

health problems.  Moreover, because diluents also have a notably low molecular weight, and a 

high vapor pressure, they are highly prone to cause fugitive, gaseous releases by increasing vapor 

pressure in various refinery operation components throughout the SFR, including rail cars and 

pipelines used for transport to and between the Santa Maria and Rodeo facilities.
118

 

 

Potential and Known Public Health Impacts  

 

Despite the known severe health effects of the HAPs including BTEX compounds present 

in “DilBit” crudes, the RDEIR incorporates a number of assumptions and flawed emissions 

estimates that lead to a faulty analysis of the range of significant impacts from their release into 

the environment, and as a result the RDEIR fails to state adequate mitigation.
119

  While the 

RDEIR now acknowledges the shift in the overall crude slate that will be enabled by the Project, 

and discloses the fact that Phillips 66 currently processes only a small portion of Canadian tar 

sands crudes,
120

 the document still fails to address potentially severe impacts from Project 

emissions including the range of potential health impacts from known carcinogens and other 

harmful pollutants; acid rain; bioaccumulation of the toxic contaminants contained in the 

Project’s potential emissions; the formation of ground-level ozone and smog; visibility 

impairments; odor impacts affecting residents near the Refinery; accidental releases due to 

corrosion of refinery equipment; and depletion of soil nutrients.
121

   

 

As discussed in CBE’s comments on the DEIR, benzene alone has notably high cancer 

potency, and is known to cause severe reproductive, developmental and immune systems impacts 

at even low exposure levels.
122

  Systemic benzene poisoning, a long term exposure risk, includes 

the potential for severe hemorrhages, and may at times result in fatality.
123

 Concentrated, acute 

exposure levels have also been known to cause headaches, and nausea.
124

  While less information 

is available relating to longer term systemic and acute exposure levels to ethylbenzene, toluene 

and xylene, in California, the toxicity and risk levels of the three are currently under CARB 

scientific review.
125

     

 

Flaws in the RDEIR’s Analysis of Impacts to Public Health  
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While the RDEIR incorporates the Health Risk Assessment (HRA) conducted in the 

Environmental Review process and its relative cancer risk assessments, it fails to identify, 

analyze or mitigate, the associated, non-cancer causing, potentially severe public health risks 

resulting from both construction and operation of the project, and from both the transport and 

refining activities enabled Project operations.   

 

The RDEIR assumes an increase of BTEX compound emissions at the SMR from 0.81 to 

1.25%, and it defines and analyzes the scope as well as the relative significance of this increase 

in terms of “the probability of developing cancer” as a result of “exposure to a given chemical, at 

a given concentration.”
 126

  By referring exclusively to the HRA to analyze the Project’s impacts 

resulting from increased BTEX emissions,
127

  the RDEIR concludes that the increase in BTEX 

levels at the facility affect both acute and chronic cancer risk levels only minimally, with a 0.03 

and 0.002 increase in each, respectively, with the highest risk occurring at the SMR parcel 

boundary immediately south and west of the rail spur location
 
due to diesel emissions from the 

rail spur operations, which the RDEIR further concludes is “not a significant impact because no 

residential receptors are located there.”
128

 Indeed, the highest cancer risk reported in the RDEIR, 

and the in the HRA occurs north of the facility primarily due to the current trucking diesel 

emissions at residential receptors.
129

   

 

The RDEIR cannot solely rely on the HRA’s assessment of relative cancer risk to 

determine the level of significance of potential TAC and HAP emissions, and provide adequate 

mitigation and the fact that is does so, violates CEQA’s requirement to include a sufficient 

analysis of local, direct, indirect and cumulative impacts.
130

   

 

As explained above, BTEX compounds known to be present in high concentrations in 

“DilBit” both in combination and each separately, present serious, non-cancer risks that must be 

independently analyzed.  Moreover the RDEIR’s analysis is focused on the areas directly 

adjacent to the Project area, precluding the document’s analysis of increased public health risks 

caused by transport along the rail lines, and by refining at the Rodeo facility. The RDEIR must 

analyze and mitigate these impacts, as they are not otherwise analyzed for the purpose of 

meeting CEQA’s requirements in the HRA.   

 

The RDEIR further fails to state other, specific information necessary to assess the 

potential human health impacts from the Project, such as information regarding the concentration 

of diluents that will be present in those crudes, resulting in the public’s need to guess, based on 

outside information, what an approximate mix of diluents to tar-sands bitumen might be.  

Readers of an EIR should not be forced to rely on outside research and resources to find 

important components of a thorough environmental analysis.
131

 Information regarding the 
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concentration of heavy metals, chemicals and organic compounds contained in the crude is 

critical to assessing the scope and extent of impacts from potential emissions caused by these 

crudes, and impacting public health in the areas surrounding the San Francisco Refinery 

facilities. While we may conjure the amount of diluents and tar sands blend used at the Refinery, 

through piecing together other data, it is a grave problem that the precise amount of diluents used 

to transport, store or otherwise process tar sands crudes arriving at the Santa Maria facility by 

rail is entirely omitted from the RDEIR analysis.   

 

Moreover, the RDEIR fully omits any impact analysis for other harmful, air pollutants 

such as lead, which the California Air Resources Board (CARB) and the Center For Disease 

Control have identified as a pollutant for which there is no safe level of exposure.
132

  Indeed, the 

RDEIR fails to even state a baseline level for the current level of lead emissions, upon which any 

additional increase must be measured.  In comments to the DEIR, CBE pointed out that based on 

CARB’s findings the increase in lead from switching even a minimal percentage of the 

Refinery’s current crude slate to tar sands alone is a significant impact.
133

  Yet the RDEIR 

continues to omit any mention of the Project’s potential to drastically increase lead emissions, by 

shifting the Refinery’s overall crude slate.  The potential health impacts from led are, moreover, 

deeply concerning, as they can include serious, permanent neurological damage, particularly in 

children.  The RDEIR’s failure to identify, much less analyze or mitigate this category of known 

potential impacts stemming from the change in crude slate enabled by the project, therefore, 

highlights one, crucial example of the failings of the RDEIR, which must be corrected, in a 

revised, and re-circulated document.
134

     

 

The RDEIR Fails to Identify, Analyze and Mitigate the Cumulative Impacts Caused by 

TAC and HAP Emissions at the Rodeo Refinery  

 

Finally, because the Project’s crude slate change will increase TAC and HAP emissions 

from all fugitive components in the Refinery, including both the Santa Maria and Rodeo 

facilities; through compressors, pumps, valves, fittings, and tanks, in far greater amounts than 

from the current baseline feedstock,
135

 the RDEIR must analyze the range of potential impacts 

from this shift, in relation to both the Santa Maria and Rodeo facilities, as they together comprise 

the San Francisco Refinery.  This failure to adequately analyze increased TAC and HAP 

emissions that stem from the physical and chemical composition of the crude imported to the 

SMR by way of the Project, and processed at the SFR, results in a critical omission of 

significant, public health impacts, and violates CEQA.
136

   

 

(iv) The DEIR Does Not Analyze Emissions from All of the Project’s 

Components. 
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The RDEIR fails to analyze all of the Project’s components in two respects.  First, the 

RDEIR shirks the lead agency’s responsibility to mitigate emissions due to unpersuasive 

assertions of federal preemption of regulating locomotives.  Second, the RDEIR’s analysis is 

limited to those locomotives.  

 

First, the RDEIR improperly dismisses mitigation measures on account of unpersuasive 

assertions of federal preemption.  Specifically, a lead agency should not shirk responsibility to 

identify adequate mitigation measures on the sole basis of such an assertion.  Rather, lead 

agencies must identify suitable mitigation measures, and not end an analysis because of a legal 

roadblock to but one of a menu of options for mitigation.   

 

Second, the RDEIR still fails to assess emissions from all integral components of the 

Project.  The RDEIR identifies operational emissions from “the operation of locomotives (both 

onsite and offsite), fugitive emissions from components and from the vapor recovery carbon 

canisters, and from vehicles associated with employees and the transportation of materials.”
137

  

Most blatantly, this fails to assess the air quality impacts of the SFR as a whole, and includes 

neither an analysis of the emissions that will be caused at the Rodeo component as a result of the 

rail spur extension, nor the increased emissions of refining increased quantities of tar sands at the 

Santa Maria component.  

 

CEQA requires that an EIR consider the impacts of a whole project, not simply its 

constituent parts, when discussing the environmental effects of the project.
138

  As discussed 

supra in Part II, an essential element of this Project is a shift to a different-quality crude slate, 

and the Santa Maria Throughput Expansion, Rodeo Propane Recovery Project and this Project 

are at least three integral components of this piecemealed project.  Consequently, this DEIR 

should include an analysis of the full scope of air quality impacts resulting from this larger 

piecemealed project, not just the impacts from the Rail Spur Extension Project. 

 

In addition, because the DEIR does not disclose the scope of tar sands that will be 

brought to the SFR as a result of the rail spur expansion, the RDEIR cannot analyze the severe 

air quality impacts that will result from processing those increased quantities first at the Santa 

Maria facility, and subsequently the Rodeo facility.  The refining of this different quality crude 

slate can be reasonably expected to require an increase in frequency and magnitude of flaring at 

Santa Maria, since dirtier crude processing would likely increase “malfunction” and 

“emergency” flaring.
139

  Moreover, a malfunction or emergency upset causes the whole contents 

of one or more major process vessels to depressurize suddenly, and each flaring event can cause 

acute exposures to emitted pollutants.
140

  Each of these flaring episodes comes with associated 

and extremely high levels of additional pollution that the RDEIR’s analysis ignores.    

  

In addition, the daily operation and refining of a different quality crude slate will result in 

increased daily emissions of pollutants, including many toxic/PM precursor/smog-forming air 
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pollutants from burning more fuel per barrel to process the likely denser/dirtier crude feeds.
141

  

An increase in fugitive emissions and heightened concentrations of toxic VOCs can also be 

anticipated as a result of the higher pressure processing of denser crudes.
142

  The RDEIR does 

not analyze these effects, either at the Santa Maria or Rodeo ends of the SFR, and consequently, 

also fails to discuss mitigation measures for these impacts.  

 

The environmental review of this Project presents a critical opportunity to engage in a 

genuine and thorough review of the full environmental impacts of this Project.  By failing to 

analyze the emissions from all components of the larger project, the DEIR obfuscates the full 

extent of air quality impacts, and renders informed decision-making on this Project impossible.  

 

(v)  The RDEIR Fails to Adequately Analyze the Significant Climate Change 

Implications of this Project. 

 

The RDEIR wholly underestimates the significant, and irreversible, effect that the project 

presents to climate change.  Although the RDEIR makes references to the Intergovernmental 

Panel on Climate Change, it’s references are outdated, and in fact contradicted by more updated 

reports.  Specifically, the RDEIR fails to acknowledge the Intergovernmental Panel on Climate 

Change’s recently voiced and serious concerns regarding the “irreversible” effects of climate 

change.
143

  The report concluded that “continued emission of greenhouse gases will cause further 

warming and long-lasting changes in all components of the climate system, increasing the 

likelihood of severe, pervasive and irreversible impacts,” calling for the need for dramatic cuts in 

pollution.
144

     

 

 In the face of that warning, the Project admits a climate change impact that is significant 

and unavoidable.
145

  However, no intelligent weighing of whether to live with that impact is 

possible without first establishing the degree of that significant impact.  The RDEIR 

underestimates even this significant impact.  Not only does its analysis restrict the scope of 

impacts to generally locomotive and ancillary emissions, ignoring the climate change impacts of 

this larger tar sands project, but even that analysis is plagued with ambiguity and a failure to 

analyze alternative mitigation measures.   

   

(a) The RDEIR Fails to Analyze All GHG Emissions from All 

Components of the Project. 

 

 As noted throughout this comment, the Project is piecemealed.  In regards to climate 

change impacts, the RDEIR must disclose all of the SFR’s GHG emissions that the Project will 

enable not only at the Santa Maria facility, but also at the Rodeo end of the facility.  Moreover, 

as acknowledged by the RDEIR, the climate change impacts of refining are correlated to the 
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quality of the feedstock refined.
146

  Refining tar sands at the SFR, compared to refining the more 

traditional blend, creates far greater GHG emissions and therefore climate change implications.  

Until the RDEIR corrects its Project Description regarding the degree of shift to refining tar 

sands at the SFR, its analysis cannot provide any adequate analysis of the Project’s, already 

determined as significant, impacts to climate change.   

 

In addition, CEQA requires an EIR to consider both direct and indirect impacts of a 

proposed project.
147

  Indirect impacts are those that are “caused by the project and are later in 

time or farther removed in distance, but are still reasonably foreseeable.”
148

  The scale of the 

Project’s activities is large enough that off-site emissions could reasonably be affected.  

Moreover, the indirect nature of these wholly foreseeable off-site emissions cannot be ignored as 

“it is inaccurate and misleading to divide the project's air emissions analysis into on-site and 

secondary emissions for purposes of invoking the presumption the project will have no 

significant impact.”
149

  Thus, the RDEIR requires a sufficient analysis and discussion of these 

sources.  For example, in North Coast Alliance, the lead agency’s analysis of the identification of 

indirect sources of GHG emissions from electrical demand was found sufficient given that the 

agency conducted a thorough analysis of the project’s demand on a utility’s electricity generation 

and whether it would increase production at any fossil-fuel power plants.
150

   

 

Similarly here, an inextricable link exists between the Santa Maria and Rodeo ends of the 

SFR.  Just as it was foreseeable in North Coast Alliance that utility demand would be met, it is 

just as foreseeable, if not a certainty, that the Rodeo facility will exactly meet the demand of the 

Santa Maria facility’s export by the pipeline, owned by Phillips 66, that connects the two 

facilities.   The RDEIR fails to acknowledge the full scope of GHG emissions from the Project.  

By limiting the study of GHG emissions to largely locomotive and associated operations alone, 

but one component of the overall Project, the RDEIR omits entirely a significant portion of the 

emissions that will result from the Project, and thus vastly underestimates the Project’s 

significant air quality impacts. 

 

Emissions from the Rodeo facility include increased GHG emissions resulting from the 

processing of tar sands, as well as the off-site emissions from the propane and butane produced 

via the Propane Recovery Project and the off-site emissions associated with natural gas demand 

activities.  The RDEIR must, at the least, identify these foreseeable activities and then adequately 

analyze and estimate how much the Project is likely to increase emissions from all of these 

sources, regardless of their location.  At a minimum, the RDEIR must address these emissions as 

reasonably foreseeable cumulative impacts, as more fully addressed below.   

 

(b) The RDEIR’s Proposed Mitigation of Project GHG Emissions is 

Inadequate. 
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 The RDEIR’s proposal to mitigate all of the Project’s increased GHG emissions is too 

vague, speculative, and a potentially illegal use of Emission Reduction Credits (“ERC’s”).  This 

is how the RDEIR proposes to mitigate the Project’s potentially massive increase in GHG 

emissions: 

 

Mitigation Measure AQ-6: Prior to issuance of the Notice to Proceed, the Applicant shall 

provide GHG emission reduction credits for all of the project GHG emissions for the life 

of the project. Coordination with the San Luis Obispo Planning and Building Department 

should begin at least six (6) months prior to issuance of operational permits for the 

Project to allow time for refining calculations and for the San Luis Obispo Planning and 

Building to review and approve the emission reduction credits. 

 

 An ERC is a credit granted to a facility that voluntarily reduces emission beyond a certain 

required level of control; it then provides the authority to emit the regulated pollutant in an 

amount equal to that original reduction.  One principle issue with ERCs is that these emission 

reductions may have been realized elsewhere from the project location.  There may be no real 

emission reduction in the actual project area.  Therefore, the cumulative impact of any emissions 

increases, addressed by such credit related mitigation measures, remains and goes wholly 

unanalyzed, along with the emission of any associated, and potentially also separately significant 

co-pollutants.  This oversight of impacts to the most vulnerable sections of our population 

pervades the RDEIR.  In addition, the RDEIR’s proposed use of these ERCs is wholly vague.  Its 

analysis hopes to avoid the use of additional ERC’s to mitigate GHG emissions from locomotive 

operations, yet is unable to come to a conclusion of whether and how much would be necessary 

in order to do so.     

 

 In addition, the RDEIR lacks any attempt to quantify the amount of GHG reductions that 

could be achieved by ERCs.  Is it as simple as a 1:1 ratio/offset?  The SLOCAPCD recommends 

using the CAlEEMod for mobile sources and a partial characterizariton of area source impacts.  

In cerain cases, it will also suggest alternative methods.
151

  What method applies in this case?  

Regardless, the RDEIR must provide sufficient detail for the decision making body to at least 

determine whether an exclusively ERC method of mitigation is even feasible.     

 

Also, as more fully detailed below, in 2007, Phillips 66 entered into a settlement 

agreement with the Attorney General to resolve a conflict over the GHG emissions that would 

result from a proposed Clean Fuels Expansion Project at the Rodeo Refinery.  In this Agreement, 

Phillips 66 agreed that the ERCs issued by SLOCAPCD for the shutdown of one of its sources 

cannot be sold or transferred, and could only be used for modifications or expansions at the 

Santa Maria Refinery.
152

  If those ERCs are used at the Santa Maria Refinery, Phillips 66 

committed to “offset all GHG emissions that result from the use of the ERCs,”
153

 either by GHG 

reductions at other Phillips 66 refineries or by permanently retiring AB 32 GHG credits.  The 

additional requirements that the use of the ERCs—namely, complete offsetting of GHG 

emissions resulting from the use of the ERCs—are highly relevant to the air quality analysis in 
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this RDEIR, and the analysis is incomplete and potentially misleading without including any 

discussion of this Settlement Agreement.  The RDEIR must be revised to provide some adequate 

quantification of the feasibility of the use of ERCs to mitigate the GHG impacts of this Project.  

Otherwise, certification of this document would create additional administrative confusion and 

burden.  Although the Attorney General has the authority to enforce those provisions at a later 

date, the RDEIR must disclose that and at least analyze a scenario of non-compliance, which it 

fails to do.      

 

Furthermore, the RDEIR’s focus and dependence on an overbroad and vague use of 

ERCs seems wholly misplaced when compared to the GHG mitigation measures proposed by the 

SLOCAPCD.  Certainly, the RDEIR avails itself to the jurisdiction and certain thresholds 

estabilished by the SLOCAPCD.  Despite that, however, the RDEIR chooses to ignore the 

SLOCAPCD’s recommendations on GHG mitigation measures, instead opting for a more 

unstable option of pursuing ERCs.  The SLOCAPCD recommendations include mitigation 

measures targeting energy efficiency.
154

  In particular, the SLOCAPCD recommends onsite 

renewable energy systems and other community based, more local, solutions.
155

   These 

mitigation measures are not only recommended, but feasible, will create more jobs, and are not 

plagued by the same environmental justice concerns as the mitigation proposed by the RDEIR.  

Any environmental review of this proposed Project must address these alternative forms of 

mitigation that prove more beneficial to the communities immediately and disproportionately 

already affected by the SFR.   

  

(vi) The DEIR Inappropriately Relies on Emission Reduction Credits to Mitigate 

the Project’s Significant Air Quality Impacts. 

 

The Proposed Project will result in significant increases in emissions of criteria air 

pollutants (CAPs). The RDEIR proposes to mitigate these impacts by securing ERCs to offset 

any emissions over the applicable significance thresholds, in order to ensure that emissions “do 

not exceed the Air District thresholds for the life of the project.”
156

 The RDEIR proposes to 

acquire ERCs for ROG + NOx and DPM, both within San Luis Obispo County and outside of 

the county along the UPR mainline.
157

 The RDEIR also intends to reduce toxic emissions below 

applicable threshold via ERCs.
158

 Finally, the RDEIR proposes to mitigate GHG emissions 

below SLOCAPCD thresholds with GHG ERCs. Mitigation Measure AQ-6 provides that “the 

Applicant shall provide GHG emission reduction credits for all of the project GHG emissions for 

the life of the project.”
159

 

 

(a) The RDEIR Provides Insufficient Information On Its ERC Mitigation 

Measure. 
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For ROG + NOx, DPM, and GHGs, the RDEIR’s mitigation measures provide that 

Phillips 66 will be required to secure or provide emissions reduction credits sufficient to bring 

the Project’s emissions below the applicable significant thresholds. However, this is all of the 

information that the RDEIR provides about the ERCs.  The RDEIR does not provide any further 

information about what ERCs the facility already possess, the quantity of ERCs that may be 

required, or where ERCs might be acquired from.  

 

The RDEIR does not provide any further information about the quantity of ERCs that 

might be required to fully mitigate each pollutant, the quantity of ERCs that Phillips 66 already 

has in the SLOCAPCD bank, or whether Phillips 66 would have to purchase banked ERCs from 

another certificate holder. The RDEIR does not discuss the offset ratio, in order to determine the 

number ERCs that would be required to offset each ton of CAP emissions. The RDEIR does not 

identify the specific ERCs that it plans to use, which makes it impossible to determine whether 

the ERCs have limitations on use.  

 

Importantly, the RDEIR does not make any mention of the existing settlement agreement 

between Phillips 66 and the California Attorney General that limits the Refinery’s use of ERCs. 

In 2007, Phillips 66 (then ConocoPhillips) entered into a settlement agreement with the Attorney 

General to resolve a conflict over the GHG emissions that would result from a proposed Clean 

Fuels Expansion Project at the Rodeo Refinery.  In this Agreement, Phillips 66 committed to 

permanently surrender the operating permit for the calcining plant at the Santa Maria Refinery, 

in order to reduce Phillips 66’s GHG emissions in California.
160

  In a 2010 Amendment to the 

Agreement, Phillips 66 agreed that the ERCs issued by SLOCAPCD for the shutdown of the 

calclining plant (ERC Certificate No. 1318-Z1) cannot be sold or transferred, and could only be 

used for modifications or expansions at the Santa Maria Refinery.
161

  If those ERCs are used at 

the Santa Maria Refinery, Phillips 66 committed to “offset all GHG emissions that result from 

the use of the ERCs,”
162

 either by GHG reductions at other Phillips 66 refineries or by 

permanently retiring AB 32 GHG credits.  Phillips 66 is also required by the terms of the 

Settlement Agreement to notify the Attorney General “when it submits an application for a 

project at the Santa Maria Refinery that may use all or a portion of the ERCs.”
163

  The RDEIR 

does not specify whether these credits will be used in this Project, nor does it specify whether the 

Attorney General has been notified of the potential use of these credits.  The additional 

requirements that the use of the ERCs on Certificate No. 1318-A1 would trigger—namely, 

complete offsetting of GHG emissions resulting from the use of the ERCs—are highly relevant 

to the air quality analysis in this RDEIR, and the analysis is incomplete and potentially 

misleading without including any discussion of this Settlement Agreement. 

 

Furthermore, the RDEIR makes no commitment to or mention of the permanent 

retirement of ERCs, and instead proposes to “acquire” or “provide” offsets. Without a 

commitment to the permanent retirement of ERCs, the mitigation achieved by ERCs would be 

illusory. The Refinery could simply hold on to the ERCs, and later sell or transfer them, thus 

allowing emissions levels to increase above this Project’s baseline. Phillips 66 must commit to 
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permanently retiring any ERCs that it uses for mitigation in order to ensure that actual, on-the-

ground emissions are reduced. 

 

(b) Using Credits to Mitigate CAP Emissions Would In Fact Increase 

Emissions in San Luis Obispo County and Along the UPR Main Line. 

 

 ERC retirement fails to actually mitigate emissions. ERCs represent emission reductions 

that were made in the past. Thus, the retirement of an ERC today has no impact on actual 

emissions today. Instead, the retirement of an ERC represents the prevention of a future 

emissions increase, and a region-wide, “on paper” decrease in allowable emissions levels. 

 

However, CEQA is not concerned with impacts “on paper,” but instead with actual, on-

the-ground impacts on human health and environmental quality.
164

 While ERC retirement may 

reduce future allowable levels of pollution, thus complying in theory with CEQA’s mandate that 

emissions be reduced below applicable significance thresholds, employing ERC retirement as 

mitigation for this Proposed Project will result in an increase in emissions in San Luis Obispo 

County and along the UPR main line above existing levels. This measure would not mitigate the 

Proposed Project’s impacts, but would instead permit the impacts to occur unmitigated. The City 

should not approve a mitigation measure that would increase CAP, TAC/HAP, and GHG 

emissions above current levels, and should instead rely on mitigation measures that would result 

in actual emissions reductions in San Luis Obispo County and along the rail tracks leading to the 

Refinery. 

 

B. The RDEIR Fails to Adequately Disclose, Analyze, and Mitigate Project-

Related Hazards and Public Safety Risks. 

An EIR must provide sufficient information to evaluate all potentially significant impacts 

of a project, including public safety risks due to accidents, and it must state sufficient 

information to determine “how adverse [an] adverse impact will be.”
165

 This information is 

critical to the public and agency decision makers as they evaluate the extent and severity of the 

Project’s impacts, specifically as they relate public safety.   

 

The RDEIR fails to meet this CEQA requirement in three respects: (1) while it mentions 

an overall change in crude slate as part of the Project, it fails to adequately analyze the 

implications of that shift as it concerns a realistic and genuine assessment of resultant safety 

impacts, including those that may stem from routine transport and handling, train car derailments 

and other accidents, and refining; (2) it applies flawed, underestimated assumptions regarding the 

increased risks of crude oil spills and resulting impacts, caused by the Project; and (3) it illegally 

defers mitigation by relying on safety precautions and anticipated plans that will not be 

implemented within a reasonable time.  
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(i) The RDEIR Does Not Adequately Consider the Specific Impacts of 

Transporting Tar Sands Crude by Rail. 

 

Numerous accidents including fires, explosions, and spills have resulted from a rapid 

increase in crude transport across North America.  Such incidents have been caused by accidents 

such as derailments, as well as non-accident releases from leaking valves or vents.
166

   

 

The RDEIR acknowledges that the main hazards associated with the Project include 

potential fires and explosions that could occur as result of a spill or accident at the SMR, or 

along the UPRR mainline tracks.
167

  

 

The RDEIR further acknowledges that the Project is one that will necessarily increase the 

transport and processing of distinctly dense and toxic diluted bitumen-based Canadian crude 

blends, which are disclosed in the document as “Access Western” and “Peace River Heavy” 

blends.
168

  These crudes and the diluents with which they must be blended to enable their 

transport and processing pose particularly serious environmental and public health threats when 

accidentally released into the environment.
169

   

 

In response to the spike in train car derailments and other accidents causing crude spills, 

the U.S. EPA recently noted that spills of diluted bitumen require different response action and 

equipment than conventional oil spills.
170

  Indeed, three years after a major spill of DilBit into 

the Kalamazoo River in Michigan, heavy oil remains at the bottom of the river.  Resource 

intensive cleanup is required to remedy the damage caused by the Kalamazoo oil spill, 

amounting to $1 billion in costs to public funds.
171

   

 

Tar sands bitumen crudes and diluted blends not only pose unique problems regarding 

cleanup in the event of spills and other accidents, but they also pose serious concerns regarding 

equipment safety.  Government agencies including the Federal Railroad Administration have 

expressed concern about an increasing number of severe corrosion incidents found in rail tank 

cars and service equipment.
172

  Incidents of derailments and explosions of hazardous materials 

along California rail routes specifically have also been known to cause extensive environmental 

                                                 
166

 Mike Soraghan, Crude Mishaps on Trains Spike As Rail Carries More Oil, E&E (July 17, 2013), available at 

http://www.eenews.net/stories/1059984505 
167

 RDEIR at ES-11; 4.7-42. 
168

 RDEIR at 2-33. 
169

 Mike Soraghan, Crude Mishaps on Trains Spike As Rail Carries More Oil, E&E (July 17, 2013), available at 

http://www.eenews.net/stories/1059984505 
170

 EPA, Comment Letter to US Department of State Regarding the Supplemental Draft Environmental Impact 

Statement from TransCanada’s Proposed Keystone XL project (2013), available at 

http://www.epa.gov/Compliance/nepa/keystone-xl-project-epa-comment-letter-20130056.pdf.  
171

 EPA, Comment Letter to US Department of State Regarding the Supplemental Draft Environmental Impact 

Statement from TransCanada’s Proposed Keystone XL project (2013), available at 

http://www.epa.gov/Compliance/nepa/keystone-xl-project-epa-comment-letter-20130056.pdf.  
172

 See http://www.fra.dot.gov/eLib/details/L04717.   

http://www.eenews.net/stories/1059984505
http://www.eenews.net/stories/1059984505
http://www.epa.gov/Compliance/nepa/keystone-xl-project-epa-comment-letter-20130056.pdf
http://www.epa.gov/Compliance/nepa/keystone-xl-project-epa-comment-letter-20130056.pdf
http://www.fra.dot.gov/eLib/details/L04717


32 
 

damage in the past,
173

 and recently, persistent and continued accidents involving crude transport 

by rail have garnered a significant amount of media attention.
174

  

 

Yet, despite the unique characteristics of bitumen crudes and DilBit blends, including 

those characteristics which cause dramatic increases in corrosion in all refinery equipment 

components, the RDEIR avoids full analysis of the unique hazards accompanying rail transport, 

offloading, handling, storage, and processing of these crudes in its review of the Project’s 

potential impacts.
175

 As a result, the RDEIR’s conclusions regarding the relative significance of 

the Project’s impacts and its assessment of mitigation measures to address the same are 

inherently flawed.   

 

a. The RDEIR Fails to Consider the Specific Hazard Risks Associated with 

the Transport of Tar Sands.    

 

The RDEIR fails to consider the shift in crude slate when assessing the relative 

significance of the range of potential impacts caused by a crude oil spill.  Rather than analyzing 

the simultaneous impacts from increased incidents of train car derailments and other accidental 

releases, and the corrosive effects of tar sand and DilBit blends as well as their unique challenges 

in cleanup, the RDEIR applies a quantitative estimation of train car accidents and derailments 

overall, and only mentions the potential risks associated with the Project’s crude slate shift 

separately.   

 

The RDEIR acknowledges throughout its analyses that implementation of the project 

“could result in spills at the Project Site due to mechanical failure, structural failure, corrosion, or 

human error during pipeline use and oil transportation to and from the rail spur.”
 176

  Yet, it 

concludes that “given the low speed the trains would be moving at the site (3 mph) it is unlikely 

that a tank car could be impacted enough to result in a spill” and that “the most likely spill 

related event would [therefore] be a release during the unloading process due to a loading line 

failure.”
 177

  

 

The segmentation of the categories of risk associated with potential train car derailments 

from the known significant risks caused by corrosive properties of tar sands and DilBit crudes, 

therefore, allows the RDEIR to conclude—erroneously and in contradiction of substantial 

evidence—that the hazards impacts are less than significant, and do not require mitigation.  

Because this conclusion and the methodology used to reach the conclusion are both inherently 

flawed, the RDEIR must be revised and re-circulated to address the errors in its significance 

findings for the Project’s potential on-site hazards impacts.    
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The RDEIR further ignores the fact that the change in crude slate enabled by the Project 

involves serious potential emissions of high level VOCs and hazardous air pollutants (HAPs) 

implicating severe public health impacts.  As explained in detail in the comments submitted to 

the DEIR, diluents are comprised of low molecular weight organic material with a high vapor 

pressure, and contain high levels of VOCs, sulfur compounds, and HAPs.
178

 These would be 

emitted during unloading, and would be contained in emissions from the crude tank(s) as well as 

fugitive components used to facilitate crude movement from transport and storage units, and into 

refining and process units, including those at the Rodeo facility.
179

 The presence of diluent would 

increase the vapor pressure of the crude, substantially increasing VOC and HAP emissions from 

tanks and fugitive component leaks—all of which are not addressed the RDEIR.
180

  

 

Moreover, these emissions would be highly prominent in any accidental releases caused 

by fire, explosion or other forms of accident, exacerbating the impacts of these incidents when 

they occur.  Because the RDEIR fails to acknowledge, much less analyze or attempt to mitigate 

the potential impact from these emissions, it fails to comply with CEQA and must be revised and 

recirculated.   

 

(ii) The RDEIR Fails to Discuss the Public Safety Risks of Refining a Different 

or Lower Quality Crude Oil Feedstock.   

 

 As noted above, a switch to a heavier oil feedstock necessarily implicates a greater risk of 

corrosion of refinery components.
181

 This greater risk of corrosion was identified as a root cause 

of the August 2012 fire at the Chevron Richmond Refinery that sent 15,000 residents to local 

hospitals.
182

 The RDEIR states explicitly that the Project will involve transporting heavy, higher 

sulfur-content crude, including tar sands crudes, yet it fails to adequately discuss the significant 

impacts resulting from this shift to a lower quality oil feedstock.  As a result, the document 

precludes any meaningful analysis of the significant risks posed by this shift, including any 

identification or mitigation of the potential risks of catastrophic failure on par with what occurred 

at the Chevron Richmond Refinery in 2012 and any additional significant impacts to public 

health.  

 

Tar sands blended crudes can lead to significant increases of all criteria pollutant 

emissions, as well as TAC and HAP emissions as a result of the increase in energy, and energy 

intensity required for processing and refining, and the increased risks associated with corrosion 

and potential accidents.
183

  

 

As discussed above, while the RDEIR makes mention of potential increases in “emissions of 

toxic materials from fugitive emissions sources,” caused by the Project, it fails to adequately 
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identify, analyze, and mitigate the full range of impacts caused by refining a significantly larger 

quantity of tar sands crudes at the SMR.  The RDEIR improperly limits its analysis of the public 

health risks to the cancer risks analyzed in the HRA, and omits the public health hazards that 

would result from potential accidents, fires and other accidental releases caused by day-to-day 

project operations.  Because the non-cancer risks are concerning and are potentially severe and 

the high sulfur and acid levels contained in these crudes and their semi-refined products 

dangerously accelerate corrosion of refinery components, contributing to equipment failure and 

causing more frequent accidental releases, these risks cannot remain undisclosed, without proper 

mitigation.   

 

Moreover, because refining activities at the SMR are inherently linked to those which occur 

at the Rodeo facility and the Project has been improperly piecemealed from other related project, 

the RDEIR must account for increased emissions from refining tar sands crudes throughout the 

San Francisco Refinery.   

 

Because the RDEIR fails to adequately analyze these impacts and state adequate mitigation 

to address them, it fails as an informational document and must be recirculated.     

 

(iii) The RDEIR’s Mitigation of Hazards is Inadequate. 

 

 The October 1, 2011 Department of Transportation (DOT) standards (also known as the 

“CPC-1232” standards) do not sufficiently minimize the risk of a hazardous material release 

involving Tar Sands crude: 

 

NTSB has long found that other features of DOT-111 tank cars, such as the 

bottom outlet valves, are inadequate and susceptible to breaches and has indicated 

that it is not convinced that the CPC-1232 modifications offer significant enough 

safety improvements. For its part, [Association of American Railroads] supports 

making additional modifications beyond the CPC-1232 standards by requiring 

that all tank cars carrying crude and ethanol have jackets, full-head shields, 

thermal protection and bottom outlet valve safeguards. BNSF officials have 

indicated that they would not have supported the consensus CPC-1232 standard in 

2011 if they had known about crude oil at the time. They now believe the tank 

cars need to have a jacket and thermal protection in addition to the CPC-1232 

upgrades, and have represented that these additional safeguards would increase 

tank car crashworthiness by another 50% over that afforded by the CPC-1232 

standards.
184

 

 

 The RDEIR also relies on voluntary measures as assurance that derailments and accidents 

will be minimized, but there are no assurances of actual adherence to these measures. Moreover, 
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nothing in the RDEIR indicates whether any of these measures actually apply to the railroads 

servicing the Project.  

 

 The RDEIR must perform a proper study of the risks of transporting tar sands crudes in 

particular, and it must require actual, specific, and enforceable measures to mitigate those risks.    

 

(iv) The RDEIR’s Analysis Illegally Defers Mitigation of Public Safety 

Precautions.   

 

Formulation of mitigation measures should not be deferred until some future time.
185

  

Numerous cases illustrate that reliance on tentative plans for future mitigation after completion 

of the CEQA process significantly undermines CEQA’s goals of full disclosure and informed 

decisionmaking.
186

   

 

The RDEIR here relies on the hope, or anticipation, that both federal and state agencies 

will implement stronger standards for tank car safety regulations and other safety precautions to 

ensure a lower accident risk, and emergency plans to minimize damage when accidents do occur.  

While the RDEIR goes so far as to cite to some of these new, developing efforts, including those 

being developed by the Pipeline and Materials Safety Administration (PHMSA), the DOT, and 

the American Association of Railroads (AAR), it fails to assure the public and agency 

decisionmakers that such efforts will lead to any legally enforceable standards, applicable to the 

Project.
187

  Moreover, in the event that such efforts do in fact materialize into legally enforceable 

requirements and/or standards, they are not legally enforceable at this time.  Thus, to the extent 

the RDEIR sets forth such efforts in the context of its required mitigation measures, they 

constitute deferred mitigation and as such, are prohibited under state law.
188

    

 

Though the RDEIR identifies four mitigation measures for the significant increase in risk 

of crude oil train derailment associated with the Project, all of these mitigation measures are 

qualified with a statement that “[t]he County may be preempted by federal law from 

implementing these measures.”
189

 The RDEIR then makes a general reference to the Interstate 

Commerce Commission Termination Act (ICCTA), but fails to undertake any analysis of ICCTA 

as it applies to the specific mitigation measures proposed by the RDEIR. By failing to analyze 

the preemption question with any degree of particularity, and instead relying on broad 

assumptions of preemption, the RDEIR illegally defers mitigation of the significant risks to 

public safety.
190

 These impacts must be fully mitigated before any project approvals, and the 

Final EIR must include revisions to address these impacts.  

 

Moreover, the RDEIR’s analysis of the risk of train derailment is misleading because it is 

conducted entirely within the context of the DOT’s proposed crude by rail safety regulations 
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which are not yet finalized and which present various options for new tank car design that offer 

varied degrees of improved safety.
191

 Importantly, the rule is not yet finalized, and 

implementation of it will likely not occur for several years after the proposed project begins 

operation. Further, if the proposed project, as it states, largely imports heavy crude such as tar 

sands, the proposed federal DOT rule provides the SMR Project with little if any accident risk 

reduction benefits. That is because the proposed DOT rule assumes that the aging fleet of 

DOT111 tank cars will largely be shifted to tar sands service. As such, the proposed Project will 

not benefit from the safety improvements of the proposed rule’s new tank car designs.  Further, 

the federal DOT proposed rule estimates that 15 mainline crude rail accidents will occur each 

year and at least one catastrophic incident at least as large as Lac Megantic will occur at least 

every two years under the existing rail infrastructure network. Given that the proposed federal 

rules will not be finalized and implemented for several years, and that the proposed Project likely 

will not see many of the safety improvements required by the rule, the RDEIR must evaluate the 

risk of accidents and spills based on the hazards associated with existing rail infrastructure. 

 

(v) The RDEIR’s Analysis of Risk of Oil Spill and Train Derailment is 

Inaccurate and Misleading.   

 

In its analysis of potential risks of hazards, accidents, and spills of over 100 gallons of 

oil, the RDEIR makes reference to incidents like the Lac Megantic disaster in July 2013, and a 

handful of others.  Despite listing three additional accidents occurring since the Lac Megantic 

incident occurred less than sixteen months ago, the RDEIR erroneously concludes that there is a 

low probability that any accident, incident, or occurrence causing any damage or significant 

impact will occur.  Moreover, the RDEIR finds that only those incidents causing 100 gallons or 

more of crude to spill merit consideration in the hazards analysis for the Project, because spills 

under 100 gallons are less likely to extend beyond the railroad right of way and less likely to 

produce explosions.
192

  No further support is given to justify the 100 gallon cut-off, beyond these 

broad statements that more serious accidents are “unlikely” below 100 gallons.  

 

The RDEIR’s Quantitative Risk Assessments estimates that spills or other accidents 

resulting in the release of over 100 gallons of crude oil are likely to occur between once every 46 

years and once every 76 years, depending upon the rail route.
193

 However, this estimate relies on 

historical derailment data from 2003-2012, and does not include any of the catastrophic 

derailments from 2013 and 2014. As such, the probability of catastrophic events is artificially 

low, and the risk assessment must be re-analyzed in order to include more recent and 

representative data on derailments.  

 

(vi) The RDEIR’s Accident and Spill Risk Analysis is Flawed in Omitting 

Critical Data Reflecting Recent Increases in Crude by Rail Accidents and 

Releases. 

 

The RDEIR's analysis of accident risk and magnitude of spills is flawed.  First, the 

analysis in section 4.7 and Appendix H.2 only evaluates rail accident rates from 2003 to 2012 
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and touts that accident rates are declining.
194

  However, those conclusions are misleading 

because they omit very relevant data.  Accident rates in 2013 and 2014 specifically for crude by 

rail actually increased.  In order to fully understand the risks of accidents for the proposed SMR 

crude by rail project the RDEIR must include this more accurate and up to date data in its 

analysis.  The RDEIR should also look at similar data from Canada to obtain a more accurate 

assessment of crude accidents using existing rail infrastructure.   

 

The RDEIR also evaluates spill release rates of all hazardous materials between 2005 and 

2009.
195

  This data is entirely unrepresentative of the current state of play for rail-based crude 

releases because it looks at all hazardous material spills and not crude specifically.  It also omits 

recent data which is critical to analyzing the magnitude of potential spills.  In 2013 alone more 

crude spilled from trains than spilled in the last four decades combined. The RDEIR cannot 

simply omit this data.  Also, as stated in the U.S. Department of Transportation’s proposed crude 

by rail safety rulemaking, the industry regularly underreports accident spill quantities. Thus, the 

RDEIR’s conclusion that its analysis of accident and spill risk is “conservative” because, among 

other reasons, the railroad industry’s overall accident rate is declining, completely misses the 

mark.
196

 In fact, quite the opposite is true.  If the RDEIR had included recent data specific to 

crude by rail accidents and spills, the results would likely show that the risk of an accident and 

spill quantities are much higher. 

 

(viii) The RDEIR’s Worst Case Scenario Spill Analysis is Flawed. 

 

Finally, the RDEIR’s worst case scenario spill analysis is also flawed.  The RDEIR 

estimates a worst case spill of approximately 180,000 gallons, the capacity of approximately six 

tank cars.
197

  This must be and error because we know that most crude trains are comprised of 80 

to 100 or more tank cars each carrying approximately 30,000 gallons of crude. As such, a worst 

case scenario spill should evaluate the possibility of a spill that releases an entire unit train’s 

crude capacity – an analysis on the order of at least 2.5 million gallons.  The analysis of a worst 

case disaster should evaluate how such a spill would affect sensitive and critical ecosystems such 

as the San Francisco Bay watershed, drinking water sources for California residents, agricultural 

resources as well as urban downtowns.  The worst case spill analysis also must look at the 

impacts of massive spills of different types of crudes that may be transported by the proposed 

project, including difficult to remediate tar sands crudes and highly volatile Bakken crudes. 

Indeed, this project cannot be approved without analyzing and mitigating its true impacts, 

including the true impacts of a worst-case disaster. 

 

C. The DEIR Fails to Adequately Analyze the Project’s Impacts on Local 

Agriculture and Water Quality and Supply.   

 

(i) The RDEIR Underestimates Impacts to Agriculture. 
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The Project would result in significant impacts to agriculture.  As detailed immediately 

below, the RDEIR overlooks several of these impacts.  It nevertheless does conclude that there 

will be a significant and unavoidable impact in the event of derailment along the mainline.
198

  

However, even that significance is again underestimated.     

 

(a) Inadequate Analysis of Impact to Agriculture. 

 

The RDEIR mistakenly concludes that, with mitigation, there will be no significant 

impacts to agricultural uses due to the Project’s increased water usage, generation of dust, weeds, 

and increased risk of fire or oil spills.
199

  Two principle errors of the RDEIR pervade this 

analysis: first, the RDEIR’s failure to adequately assess the full scope of this Project and the 

impact of refining and transporting tar sands; and second, the RDEIR’s inadequate mitigation 

responses due to unpersuasive assertions of federal preemption.  The RDEIR’s analysis, limited 

in scope, evidently limits the assessed impacts.  As illustrated throughout this comment, the local 

impact of refining tar sands has a very different and significant local impact than assessed in the 

RDEIR.  Furthermore, the artificially low bar set by the RDEIR’s analysis to account for a risk 

of spill is also underestimated, thereby underestimating any resulting impacts, including those to 

agriculture.  The mitigation measures proposed  (WR-1, WR-2, AQ-1f and BIO-9) are wholly 

insufficient to address an impact whose severity is even wholly underestimated.  The RDEIR 

must be revised to address these oversights.   

 

(b) Conversion of Agricultural Rangeland to Industrial Use. 

 

Agricultural impacts are considered significant if they impair the agricultural use of other 

property.
200

  Instead of adhering to this clear mandate, the RDEIR provides a brief and 

unpersuasive analysis that the Project’s appropriation of agricultural grazing land for the 

industrial purposes of the Project would not prove a significant impact.
201

  In so doing, the 

RDEIR both ignores the impact of such displacement of agriculture for at least the next several 

decades, and forecloses the opportunity to address whether any feasible mitigation measures 

exist to address such a significant impact.  The RDEIR must be revised to correct this deficiency.    

 

(c) Displacement of Goods Required by Rail for Agriculture. 

 

The RDEIR does not adequately address how increased traffic and deliveries of crude oil 

to the SFR will affect or displace the supply of goods required for agriculture by rail.  This 

“common carrier” issue has arisen recently in the media, and the RDEIR should address this 

potential and evidently foreseeable impact.   

 

(ii) The RDEIR Underestimates Impact to Water Quality and Supply. 

 

An overall Project shift to refining tar sands at the SFR, a more energy intensive process 

than current operations, will increase water demand at the Santa Maria facility.  That impact is 
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unaddressed in the RDEIR.  The RDEIR does address, however, the traditional problem of water 

availability in the Nipomo Mesa area.
202

   The South County already suffers from low water 

levels.  The Project’s anticipated increase in water usage may jeopardize local water supply and 

the RDEIR should have addressed this potentially significant impact. 

 

Similarly, as noted above, the water quality impacts and mitigation analysis in the 

RDEIR is based on an underestimated assessment of the frequency and severity of oil spill.  This 

leaves unexplored and still significant impacts to surface water and groundwater quality.  

Moreover, the mitigation suggested to manage water quality impacts in the immediate vicinity of 

the Santa Maria facility is insufficient and would still result in a significant impact.   

 

Mitigation measure WR-2 places the utmost confidence in the staff that implements the 

Santa Maria Refinery Spill Prevention Control and Countermeasure Plan (“SPCCP”).   

Essentially, the plan delivers a “first responder” approach that will reduce the impact of a spill in 

and around water sources that supply the Santa Maria facility to less than significant.
203

  

However, the RDEIR states elsewhere: “even with (first response) mitigation 

measures…impacts…could be significant.”
204

  Other unexplored variables include the volume 

and location of the spill and the amount of time before that first response.
205

  The SPCCP is not 

laid out with sufficient specificity to provide any assurance that this water quality impact of the 

Project will be less than significant.     

       

D. The RDEIR Fails to Adequately Analyze the Project’s Impacts Related 

Biological Resources.   

 

The RDEIR fails to adequately disclose, analyze, and mitigate many impacts to biological 

resources. Specifically, the RDEIR fails to adequately analyze and mitigate (i) impacts at the 

Project site from construction and operation of the Project; (ii) impacts outside of the Project site 

resulting from increased rail activity; and (iii) cumulative impacts from increased crude oil 

shipments. 

 

(i)  The RDEIR Fails To Adequately Analyze and Mitigate Impacts to Biological 

Resources at the Project Site from Construction and Operation. 

 

The RDEIR fails to fully disclose, analyze, and mitigate many of the significant impacts 

to special-status species at the Project site resulting from construction and operation. 

Construction of the project would permanently destroy habitat and result in potential mortality 

for special-status species, including the highly imperiled Nipomo Mesa lupine. Project operation 

would result in significant new rail traffic at the Project site of up to 250 crude oil trains arriving 

each year, each carrying up to 80 oil cars, transporting a maximum of 53,532 barrels of crude oil 

per train.
206

 This would result in a significant increase in the probability of oil spills at the Project 

site, in addition to increased impacts from train-related collisions, noise pollution, light pollution, 
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and barriers to movement. The RDEIR fails to adequately analyze or mitigate many of these 

impacts, as detailed below.  

 

(a)  The RDEIR Fails To Adequately Analyze and Mitigate Many 

Construction and Operation-Related Impacts to Special-Status 

Species in the Project Area.   

 

Under CEQA Guidelines, a project would cause significant adverse impacts to biological 

resources if it would “have a substantial adverse effect, either directly or through habitat 

modifications, on any species identified as a candidate, sensitive, or special-status species.”
207

 

Many Project impacts meet this threshold but were not adequately analyzed or mitigated in the 

RDEIR. 

 

(1)  Nipomo Mesa Lupine. 

 

The Nipomo Mesa lupine Lupinus nipomensis is a federally and state-listed endangered 

species that is limited to one population comprised of approximately six colonies isolated along a 

two-mile stretch.
208

 The species’ habitat consists of stabilized backdune supporting central 

coastal dune scrub. Almost all the habitat for the species is located on the Santa Maria Refinery 

Property.
209

 The Project would destroy 27.5 acres of undeveloped habitat,
210

 including 26.5 acres 

of coastal scrub habitat.
211

 As a result, Project construction would directly degrade and destroy 

some of the last-remaining habitat for the Nipomo Mesa lupine, and potentially destroy plants 

and seeds in the Disturbance Area. Project operation also significantly increases the risk of an oil 

spill that could kill individuals, destroy habitat, and potentially result in the extinction of species 

as acknowledged by the RDEIR.
212

 

 

Although pre-project surveys did not detect plants at the Project site, the RDEIR admits 

that the survey data were not adequate to detect Nipomo Mesa lupine: “[t]he current 

determination of presence/absence of Nipomo lupine within the Project Site cannot be 

adequately determined….”
213

 The RDEIR further acknowledges that “a seed bank has the 

potential to persist within the project site without producing any individuals,”
214

 as verified by 

local species experts, the USFWS, and comments by scientific organizations. Because ground 

disturbances can stimulate germination of lupine, the RDEIR also acknowledges that 

construction activities could lead to a flush of plants at the Project site: “there is a potential for 

this species to occur within the Project site as a result of grading and construction activities 

associated with the Rail Spur Project.”
215
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Although the RDEIR claims that the proposed mitigation measure BIO-1 is adequate to 

reduce the Project impacts to this highly imperiled species to “less than significant,” mitigation 

under the RDEIR is inadequate in several key regards: 

 

(1) The RDEIR should be revised to consider alternative locations for construction 

activities in order to avoid disturbing and destroying Nipomo Mesa lupine populations and 

suitable habitat. 

 

(2) The RDEIR must implement mitigation measures even if the pre-project survey does 

not detect lupine. BIO-1 irrationally fails to implement mitigation if the pre-project survey does 

not detect lupine within the Project site.
216

 However, the lack of detection in one additional pre-

project survey is not sufficient to determine that the site is not occupied by lupine. Lupine can 

persist as an underground seed bank without producing above-ground individuals.
217

 The seeds 

of the Nipomo Mesa lupine often require scouring in order for germination to occur, so there is a 

possibility that even with a normal rainfall season, the seeds may not germinate and produce 

above-ground individuals unless the seeds are scoured.
218

 In addition, California is currently in 

severe drought and it may be several years before California receives “a normal rainfall season” 

as specified by the mitigation measure. In short, another survey that simply searches for 

blooming specimens may not prove sufficient to detect this endangered plant. Further, regardless 

of whether plants are detected, the Project is degrading and destroying a significant portion of 

remaining habitat for the Nipomo Mesa lupine, and this loss must be mitigated. The Nipomo 

Mesa lupine, like many annual plants, moves around on the landscape to take advantage of 

preferred ecological conditions, and occupies different sites from year to year. Thus, the Project 

site, even if not occupied by plants at present, may have been previously occupied and may be 

occupied in the future. Consequently, regardless of survey results, the RDEIR should proceed 

under the assumption that the Project will destroy currently occupied habitat or impact habitat 

that the lupine would occupy in the near future. 

 

(3) Mitigation measure BIO-1 states that Phillips 66 will coordinate with the County and 

California Department of Fish and Wildlife (CDFW) to acquire a 2081 Incidental Take Permit 

(ITP) if the survey determines that the lupine is present. Because surveys may fail to detect 

species’ presence and because the Project will permanently destroy some of the last-remaining 

habitat for the imperiled Nipomo Mesa lupine, Phillips 66 must apply for and acquire an ITP 

regardless of whether the survey detects individuals. The ITP must be acquired before 

certification of the RDEIR because mitigation measures, analyses, or consultation with the 

CDFW performed after certification of this DEIR constitutes illegally deferred mitigation.
219

 

 

(4) Under the California Endangered Species Act, the issuance of ITP must ensure that 

the Project will not jeopardize the continued existence of a State-listed species.
220

 . However, the 

RDEIR acknowledges that the Project has the potential to cause the extinction of the species due 
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to a major crude oil spill: “However, highly localized species such as Nipomo Mesa lupine, a 

federally endangered species, there is a potential that the entire population could be permanently 

lost or severely damaged in a catastrophic event.”
221

 Since the potential extinction of a species 

should be considered jeopardy and cannot be mitigated, the ITP, if issued, must include 

mitigation measures that will ensure that the Project will not jeopardize the Nipomo Mesa lupine. 

For example, measures could include the restoration and maintenance in perpetuity of multiple, 

sufficiently-large (i.e., with a range of microhabitats) suitable habitat areas with restored Nipomo 

Mesa populations at suitable distances from the Project and Refinery area to escape impacts from 

a worst-case-scenario oil spill.  

 

(5) To compensate for the permanent impacts to Nipomo Mesa lupine and its habitat, the 

RDEIR should require Phillips 66 to restore and maintain high-quality habitat for the Nipomo 

Mesa lupine in perpetuity at a ratio of a minimum of 3:1, consistent with USFWS standards. 

Since 26.5 acres of dune scrub habitat would be damaged or destroyed by the Project, a 

minimum of 79.5 acres of habitat for the Nipomo Mesa lupine should be restored and maintained 

in perpetuity. This habitat must support restored Nipomo Mesa lupine populations and other 

native plant populations, and should be maintained in addition to, and not overlapping with, the 

53 acres of restored scrub dune habitat specified under the Dune Habitat Restoration Plan. As 

discussed above, restored habitat areas should be protected from the effects of a worst-case-

scenario oil spill from the Project and Refinery. Further, there must be dedicated, long-term 

funding for the maintenance of the habitat in perpetuity, including long-term monitoring and 

management of invasive species. 

 

(6) Construction on the Project site may lead to the germination of Nipomo Mesa lupine 

in the construction zone. The RDEIR must include mitigation measures to identify occurrences 

of lupine at the construction site and have detailed protocols to protect these individuals.  

 

(7) Because a lupine seed bank is likely present at the Project site, the RDEIR should 

require that topsoil be removed and stockpiled prior to construction to preserve the seed bank. 

Consultation should occur with USFWS, CDFW, and other experts to determine how to protect 

and utilize the seed bank.  

 

   (2)  Silver Dune Lupine-Dune Heather Shrubland Alliance. 

 

The RDEIR fails to evaluate Project impacts on the imperiled Silver Dune Lupine-Dune-

Heather Shrubland Alliance, also called the Silver Dune Lupine-Mock Heather Scrub 

Alliance,
222

 which is comprised of silver dune lupine (Lupinus chamissonis) and dune-heather 

(Ericameria ericoides). This plant alliance is listed as G3 S3 and is tracked by the CDFW. The 

RDEIR fails to disclose that two large areas inhabited by this rare alliance are located 

immediately adjacent to the Disturbed Area along a ~750 foot border.
223

 Due to the proximity of 

this sensitive plant community to Project construction and operation-related activities, the 

RDEIR must evaluate the direct and indirect impacts to this alliance from the Project. 
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(3)  Sensitive Ground-Dwelling Animal Species. 

 

 The American badger, coast horned lizard, and slivery legless lizard are among the 

special-status species which will suffer permanent habitat loss due to the Project and which will 

either be evicted (badger) or translocated (lizards) from the Project site. Translocation often leads 

to mortality, and the mitigation measures BIO-3 and BIO-4 do not require any standards for the 

quality of the relocation sites or monitoring of translocated individuals to determine if these 

individuals survive. To mitigate for the loss of habitat and potential mortality of these species, 

the RDEIR should require a minimum of 26.5 acres of suitable habitat be provided, restored, and 

maintained in perpetuity for these species before the Project is approved. The RDEIR should also 

require that relocation sites meet species-expert-approved standards to ensure maximum survival 

probability for translocated individuals. 

 

(4)  Burrowing Owl. 

 

Mitigation measures BIO-8a and BIO-8b must follow the full recommendations of the 

2012 CDFW Staff Report on Burrowing Owl Mitigation,
224

 including survey protocols, buffer 

area distances for burrows, and vegetation management protocols for mitigation lands. 

 

(b)  The RDEIR Fails to Analyze and Mitigate Many Impacts From 

Increased Rail Traffic at the Project Site. 

 

The RDEIR fails to analyze and mitigate many operational and construction-related 

impacts at the Project site to special-status species, including impacts from collisions, noise 

pollution, light pollution, and barriers to movement imposed by Project construction and 

increased rail activity. The RDEIR must evaluate and mitigate the full range of construction-

related and operational impacts to special-status species in the Project area. 

 

(c)  The RDEIR Fails to Adequately Analyze and Mitigate Impacts From 

Oil Spills at the Project Site. 

 

The RDEIR states that the impacts of an oil spill at the Project site are less than 

significant with mitigation. However, the analysis and mitigation of oil spill impacts at the 

Project site (BIO-7) are wholly inadequate in several key regards: 

 

(1) The RDEIR does not contain sufficient analysis and mitigation for oil spills resulting 

from the pipeline. First, the RDEIR contains contradictory statements about the volume of a 

worst-case spill from the pipeline, which it estimates at 11,000 gallons of crude oil in Section 

4.4
225

 and at 90,800 gallons in Section 4.7,
226

 which is an enormous discrepancy that must be 

corrected. Second, the RDEIR states that spills along the pipeline outside of the unloading rack 

“would be contained with an existing road.”
227

 However, the RDEIR appears to provide no 

explanation of how a spill would be contained by the road. The RDEIR must provide clear 
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mitigation measures to contain a worst-case scenario from the pipeline, if these impacts are to be 

considered less than significant with mitigation. 

 

(2) The RDEIR remains inadequate in not fully addressing the scope of the company’s 

shift to a different quality of crude oil feedstock and its impacts to biological resources. The shift 

in feedstock to tar sands oil must be addressed to properly analyze and mitigate impacts to 

biological resources. It is well-documented that the probability, severity, and consequences of an 

oil spill depend directly on the chemicals in the crude. Some types of crudes are more 

challenging to contain and clean up in the event of spill. For example, tar sands crude is heavy, 

and sinks to the bottom of water bodies that it is spilled into, which is detrimental to aquatic 

species. Tar sands oil is not only dangerous for its inherent corrosive and acidic properties and 

for its tendency to sink in water bodies, but because it is generally only transported when 

blended with toxic “diluents” that are mixed with the viscous tar sands in order to make it more 

fluid. Spills of heavy, “sinking” crude, like tar sands oil, are notoriously difficult and expensive 

to clean up, and create lasting and perhaps irreversible impacts to water quality and aquatic 

ecosystems.
228

 Accordingly, the RDEIR must require mitigation measures that address the 

containment, cleanup, and restoration of oil spills resulting from the crude oil types that the 

Project will transport and process, such as Canadian tar sands oil.
229

 

 

(3) Mitigation Measure BIO-7 requires Phillips 66 to amend and submit for review and 

approval to the County Planning Department, its Santa Maria Refinery Spill Prevention, Control 

and Countermeasure Plan. This amendment and review has not yet occurred, and will not occur 

until after the close of the CEQA process. However, CEQA requires that formulation of 

mitigation measures not be deferred until some future time.
230

 Numerous cases illustrate that 

reliance on tentative plans for future mitigation after completion of the CEQA process 

significantly undermines CEQA’s goals of full disclosure and informed decision making.
231

 As 

such, an EIR cannot rely on any management plans, studies, or reports developed after the EIR 

process.
232

 Thus, this mitigation measure cannot comply with CEQA until the County has had an 

opportunity to review, approve and include that Countermeasure Plan in a revised document. 

 

(ii)  The RDEIR Fails To Properly Analyze and Mitigate Impacts to Biological 

Resources Outside of the Project Site. 

  

The RDEIR’s analysis of Project impacts to biological resources outside the Project site 

suffers from numerous fatal flaws: (1) the RDEIR arbitrarily limits the geographic scope of its 

off-site biological resources impacts analysis; (2) the RDEIR fails to require sufficient mitigation 

measures to reduce the impacts of oil spills along the UPRR mainline serving the Project; and (3) 

the RDEIR fails to analyze and mitigate the impacts from collisions, noise pollution, light 

pollution, and barriers to movement from increased rail traffic on the rail lines serving the 

Project. 
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(a)  The RDEIR Limits the Geographic Scope of its Off-Site Biological 

Resources Impacts Analysis. 

 

The RDEIR limits its analysis of the impacts from a crude oil spill along the UPRR 

mainline to the section of track between the Roseville and Colton rail yards. However, CEQA 

requires an EIR to discuss the significant impacts that the proposed project will have in the 

relevant geographic area.
233

 Agencies must “provide a reasonable explanation for the geographic 

limitation used,”
234

 and the geographic scope “cannot be so narrowly defined that it necessarily 

eliminates a portion of the affected environmental setting.”
235

  

 

Although the RDEIR labels routes beyond the Roseville and Colton rail yards as 

speculative, very few branches of the Union Pacific railroad connect crude oil sources to the 

Project site within California and other Western states. For example, as illustrated in the map 

below, there are two main rail routes between the Project site and Canadian tar sands sources to 

the north. Because only a handful of rail lines would serve the Project, the analysis of the 

potential impacts to special-status species along the UPRR mainlines serving the Project is 

eminently feasible and foreseeable. As such, the RDEIR must analyze the impacts to special-

status species along the mainline beyond the Roseville and Colton yards. This failure is arbitrary 

and violates CEQA. 

 

Union Pacific Crude-By-Rail Lines.  

Source: http://www.up.com/customers/chemical/crude/index.htm 
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(b) The RDEIR’s Mitigation Measures are Inadequate to Reduce the 

Significant Impacts of Oil Spills Along the UPRR Mainline Serving the 

Project. 

 

The RDEIR classifies the impacts from crude oil spills along the mainline as significant 

and unavoidable. The tremendous potential for harm is illustrated by the fact that oil spills along 

the limited section of mainline track between the Roseville and Colton rail yards could impact an 

estimated 167 sensitive plant species, 219 sensitive animal species, 411 streams and wetlands, 26 

waterbodies and 578 wetlands, and 20 sensitive habitats, just within 300 feet of the mainline.
236

 

As noted by the RDEIR, “depending on the location of an oil spill along the UPRR mainline 

tracks, there may be no oil spill containment or cleanup equipment immediately available, and it 

could take some time for emergency response teams to mobilize adequate spill response 

equipment.”
237

 This analysis highlights the high probability for significant damage from an oil 

spill along the UPRR mainline track serving the Project. However, the proposed mitigation 

measures are completely inadequate. BIO-11 is simply not adequate to lessen the impacts of an 

oil spill to biological resources. Further, as discussed above, the proposed mitigation measures 

for the significant increase in risk of crude oil train derailment and spills are also inadequate 

because the RDEIR (1) applies flawed, under-estimated assumptions regarding the increased 

risks of crude oil spill(s) and resulting impacts, caused by the Project; (2) fails to adequately 

analyze the implications of a shift in crude slate on impacts; and (3) illegally defers mitigation in 
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relying on safety precautions and anticipated plans that will not be implemented within a 

reasonable time.  

 

(c)   The RDEIR Fails to Analyze and Mitigate the Impacts From Collisions, 

Noise Pollution, Light Pollution, and Barriers to Movement Due to Increased 

Rail Traffic on the Rail Lines Serving the Project. 

 

Although the Project will vastly increase rail activity by up to 250 oil trains trips per year, 

with the potential for 500 total train trips per year when departures from the refinery are 

considered (i.e., the same trains coming and leaving), the RDEIR fails to sufficiently analyze the 

full range of off-site impacts from increased rail traffic to wildlife species along the rail lines 

serving the Project. Scientific studies have documented that train activity negatively affects 

wildlife through (1) mortality from collisions with trains; (2) disturbance from noise and 

artificial light causing stress and behavioral changes; (3) impeding natural movements, thereby 

restricting the animal’s range, making habitat less accessible, and potentially leading to 

population fragmentation and isolation; and (4) pollution of the physical, chemical, and 

biological environment, for example through the emissions of contaminants like heavy metals, 

which can degrade habitat suitability in a much wider zone than the width of the railroad itself.
238

 

Each of these impacts would be worsened by the significantly increased rail traffic resulting from 

the Project. The RDEIR must analyze and mitigate each of these impacts along the rail lines 

serving the Project both within and outside of California. The RDEIR’s failure to address these 

important topics violates CEQA. 

 

1.  Mortality From Train Collisions. 

 

Mortality resulting from animal-train collisions has been documented for a wide range of 

species, including moose,
239

 grizzly bears,
240

 black bears,
241

 wolverines,
242

 wolves,
243

 deer,
244

 

pronghorn,
245

 tortoises,
246

 amphibians,
247

 and birds.
248

 The frequency of train trips was 

determined to be the most significant factor in the number of deer-train collisions across study 

sites.
249

 Railroad fatalities can have detrimental impacts on animal populations. For example, 

train-moose fatalities in the lower Susitna Valley, Alaska, were a primary contributor to 

population reductions which ranged up to 35% per year.
250

  

 

The BNSF railway in northwestern Montana has long been responsible for killing 

threatened grizzly bears from the Northern Continental Divide Ecosystem (NCDE) population. 
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According to recent data, 50 grizzly bears from the NCDE population were documented as killed 

by train collisions between 1984 and 2013.
251

 In 2014 at least two grizzly bears from this 

threatened population were killed by train collisions.
252

 Although BNSF has taken some steps to 

clean up grain spills attracting bears, grizzly bears continue to be killed along this section of 

railroad, which has been attributed in large part to the high volume of rail traffic on this line:
253

  

 

Historically, grizzly bears have been attracted to the railroad by grain that leaked 

from cars along the tracks or that accumulated at sites of repeated derailments, 

and grizzly bears have been struck and killed by trains at these sites. Since the 

mid 1990s, BNSF has been largely successful in cleaning up and reducing the 

occurrence of grain spills, however, grizzly bears continue to be killed along this 

section of railroad. Our GPS data did not show any concentrated relocations on 

the railroad tracks that suggested the presence of an attractant. This research 

suggests that the coincidence of high rail traffic volume, low highway traffic 

volume, and natural grizzly bear movement patterns may be partially responsible 

for the observed patterns of mortality.
254

  

 

As a result, the average number of grizzly bear deaths from train collisions has not declined over 

time.
255

  

 

2.  Noise Pollution. 

 

Noise from rail activity has been found to cause adverse impacts to species. Chronic 

noise pollution from road, rail, and other anthropogenic activity is an issue of increasing 

concern.
256

 Birds are particularly vulnerable to noise because it can mask their vocal 

communication, with consequent effects on their health and survival. Schroeder et al. (2012) 

documented reduced reproductive fitness in birds exposed to chronic noise from generators. 

Intermittent noise, the expected pattern along a rail line, may also cause stronger effects and 

decrease the ability of birds to habituate to noise.
257

 While some birds may utilize vocal 

adjustments in response to chronic noise pollution, those adjustments are likely to have direct 

and indirect fitness costs.
258

  

 

3.  Barriers to Movement. 

 

Railways can act as barriers to movement that can result in population fragmentation and 

isolation. Increased train traffic can increase the impact of the barrier. For example, studies 

indicate that railways act as a barrier to movement for the federally threatened grizzly bear 

population in the Northern Continental Divide Ecosystem (NCDE) in northwest Montana.
259
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Kendall et al. (2009) found evidence for population fragmentation across the western side of the 

BNSF rail line and Highway 2 corridor between Glacier National Park and National Forest lands. 

Population differentiation across the corridor indicated that reduced genetic interchange was 

occurring. Waller and Servheen (2005) similarly found that train traffic posed a significant 

movement challenge for bears. Furthermore, their research indicated that the high rail traffic 

volume was particularly problematic for bear mortalities: 

 

While grizzly bears appeared to make behavioral adjustments to temporal patterns 

of highway traffic volume, they were faced with a different situation along the 

railroad. During hours of low highway traffic, when grizzly bears were choosing 

to cross US-2, railroad traffic was high. Trains were more frequent, longer, and 

faster at night than during daylight hours. Furthermore, rail traffic was greater 

during fall when bears were in hyperphagia. This situation arose for a number of 

reasons. First, most track maintenance work was accomplished during daylight 

hours; thus, freight traffic was often curtailed during the day to allow track work 

to proceed. Second, arrival times for freight trains depended partially on their 

departure time. Freight trains loaded on the Pacific coast (approx 800 km to the 

west) during the day left in the evening and arrived in our study area at night the 

next day, 24–36 hr later. The result was that grizzly bears had to contend with 

high railroad traffic when highway traffic was lowest. We observed greater 

grizzly bear mortality caused by trains than that caused by cars on the highway.
260

 

 

Railroads have also been shown to inhibit movement of bumblebees
261

 and pronghorn.
262

 

Fenced railroads in Arizona posed movement barriers that isolated pronghorn into different 

populations and shaped home ranges, resulting in population fragmentation.
263

  

 

(iii)  The RDEIR Fails to Adequately Analyze and Mitigate Cumulative Impacts 

of Increased Crude Oil Shipments on Biological Resources. 

 

The RDEIR acknowledges that the cumulative impact of an oil spill from the Project and 

the other crude oil shipment projects listed in Table 3-1 would be significant and unavoidable.
264

 

The RDEIR should have similarly analyzed the cumulative impacts from recent, current, and 

proposed projects on the risk of collisions, noise pollution, light pollution, barriers to movement, 

and other impacts resulting from increased rail activity along the mainline track serving the 

Project.  

 

E. The Project is Inconsistent with State and Local Plans. 
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An EIR must discuss any inconsistencies between the proposed project and applicable 

general plans, specific plans, and regional plans.
265

  This necessarily includes the County of San 

Luis Obispo’s General Plan and other applicable state and federal regulations.   

 

The RDEIR fails to adequately discuss potential inconsistencies with applicable plans, 

policies, and regulations, including (1) the San Luis Obispo County General Plan, (2) Contra 

Costa County’s Industrial Safety Ordinance, (3) the United States Chemical Safety Board, 

OSHA regulations, and other federal guidance regarding risk analysis and hazards prevention, 

and (4) the California Global Warming Solutions Act (AB 32). 

 

The San Luis Obispo County General Plan sets forth goals to improve the environment, 

based on public, community-based input from County Residents.  The Plan sets forth goals 

relating to the community’s expressed needs to see a decrease in air pollution, decrease in traffic 

and traffic related noise, and decreased industrial development.
266

  The Project, however, will 

increase all of those issues, wholly conflicting with the General Plan’s over-arching 

environmental goals. Indeed, the RDEIR notes in the Appendix G that the Project is potentially 

inconsistent with ten of the General Plan’s policy goals, including reducing air pollution, 

minimizing toxic exposures, limiting risks to public safety, promoting development of renewable 

energy resources, and preventing exposures to hazardous substances.
267

 In addition to being 

inconsistent with the County’s General Plan, the Project is also incompatible with surrounding 

land uses—most importantly, with surrounding residential land uses, where the Project would 

significantly increase cancer health risks, even with mitigation measures in place.
268

 

 

Additionally, because this Project is integrally related to the Propane Fuel Recovery 

Project at the Refinery’s Rodeo facility, and because the two facilities are connected by pipeline, 

what takes place at the Santa Maria facility impacts the Rodeo facility, triggering Rodeo and 

Contra Costa County Local Plans and Ordinances.  By increasing regional and state processing 

of and reliance on fossil fuels, the Project conflicts with Contra Costa County’s General Plan, to 

the extent that plan sets goals to increase the usage of renewable energy such as wind and 

solar.
269

  The Project’s switch to denser, higher sulfur crude also conflicts with the Contra Costa 

County Industrial Safety Ordinance’s Inherently Safer Systems requirement.
270

  

 

Further, in order to provide such an adequate investigation and discussion of potential 

impacts of refining a lower quality oil feedstock as required by CEQA,
271

 it would be reasonable 

for decisionmakers to determine consistency with federal recommendations addressing the same 

shift in industry practice.  The Project as proposed in the RDEIR fails to meet such federal 
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guidance.  In addition, the Project as proposed also fails to meet the requirements of the State’s 

GHG reduction goals.   

 

As noted above, the U.S. Chemical Safety Board (CSB) has explicitly addressed the 

increased risks of corrosion in refineries due to refining a heavier oil feedstock.  In particular, the 

CSB has identified the risk of catastrophic and hazardous failure from running higher sulfur 

crude in existing refineries built before 1985.
272

  The CSB also found that such sulfur corrosion 

is not a new phenomenon, and that the petroleum industry is well aware of its potential to cause 

serious impacts on refinery equipment.
273

  The RDEIR fails to recognize the CSB’s analysis and 

fails to address the proposed recommendations made by the CSB. The RDEIR should be revised 

to properly address similar and foreseeable issues of corrosion as identified at the Chevron 

Richmond Refinery, which lead to the catastrophic August 2012 Chevron Richmond Refinery 

fire.
274

   

 

Moreover, because there will be an increase in the presence of harmful chemicals, raising 

serious safety and hazards concerns, the Project has the potential to conflict with the 

Occupational Health and Safety Act (OSHA) employee protection standards, as well as the 

President’s August 2013 Executive Order (EO) to improve chemical safety and security. 

 

Finally, the Legislature has established that “[g]lobal warming poses a serious threat to 

the economic well-being, public health, natural resources, and the environment of California.”
275

  

With AB 32, California has set its objective to meet 1990 emission levels of GHGs by 2020.  

The RDEIR’s analysis does not provide enough information regarding whether the Project will 

meet such a state priority. The RDEIR’s analysis does not provide enough information regarding 

whether the Project will meet such a state priority.  In particular, “the increase in emissions of 

criteria pollutants and greenhouse gases from most fired sources due to tar sands bitumen derived 

semi-refined products refined at Rodeo should have been included in the emission inventory for 

the Rail Spur Project.”
276

  Absent this data, it is impossible for the RDEIR to describe whether 

the Project will meet, or even hinder, California’s GHG reduction goals.  Although the RDEIR 

includes a thorough discussion of California’s regulatory framework to combat climate 

change,
277

 without a sufficient GHG analysis, no decisionmaker can come to any sensible 

conclusion regarding how the impacts of this Project affect those goals.  

 

The RDEIR fails to address the above examples of the Project’s conflicts with local, State 

and Federal plans.  Given this fundamental failure, the RDEIR should be redrafted and 

recirculated with a complete discussion of Project inconsistencies with applicable plans, policies, 

and regulations. 

 

V. THE RDEIR FAILS TO ADEQUATELY ANALYZE THE PROJECT’S 

CUMULATIVE ENVIRONMENTAL IMPACTS. 

                                                 
272
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Once again, the RDEIR hides behind an unpersuasive assertion of federal preemption in 

order to avoid an analysis and possible future application of more realistic, feasible and 

beneficial mitigation measures.  It does this by again focusing simply on cumulatively relevant 

locomotive operations.
278

    

However, CEQA requires an EIR to discuss all of a Project’s significant cumulative 

impacts.
279

  A legally adequate cumulative impacts analysis views a particular project over time 

and in conjunction with other related past, present, and reasonably foreseeable future projects 

whose impacts might compound or interrelate with those of the project at hand.  “Cumulative 

impacts can result from individually minor but collectively significant projects taking place over 

a period of time.”
280

  These projects do not have to be from the same class of project.   

A project has a significant cumulative effect if it has an impact that is individually limited 

but “cumulatively considerable.”
281

  “Cumulatively considerable” is defined as meaning that “the 

incremental effects of an individual project are significant when viewed in connection with the 

effects of past projects, the effects of other current projects, and the effects of probable future 

projects.”
282

  Cumulative impacts analysis is necessary because “environmental damage often 

occurs incrementally from a variety of small sources [that] appear insignificant when considered 

individually, but assume threatening dimensions when considered collectively with other sources 

with which they interact.”
283

  The RDEIR fails to meet this requirement by unnecessarily 

limiting its analysis of potential sources of cumulative impacts.  Just like the overall analysis 

underlying the RDEIR, this is not simply a transport infrastructure project.  The other crude by 

rail projects listed in the RDEIR are also not simply transport infrastructure projects.  All of 

these projects reflect the industry intention to switch to a lower quality of crude oil feedstock.  

Those create different and greater degrees of pollution that any environmental document must 

analyze cumulatively.  The RDEIR’s analysis focuses solely on cumulative impacts associated 

with that narrower transport element, or, the locomotive and associated emissions, for instance, 

increased traffic on the railway mainline.  Foreseeable emissions include increased operational 

emissions from the inevitable refining of that lower quality oil feedstock transported.    

 

In addition, even the list of reasonably foreseeable future projects, including other crude 

by rail projects considered in the RDEIR is under inclusive, especially in light of the potential 

geographic scope of certain potentially significant impacts.  Although the RDEIR mentions some 

of the current crude by rail projects and proposals, and purports to analyze the cumulative 

environmental impacts from them, it does not come close to disclosing the full scope of the 

staggering environmental impacts they will have on California.
284

  The RDEIR’s Table 3.1 

purports to disclose cumulative projects to a sufficient degree.
285

  It does not.     
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Five other projects omitted from adequate consideration in the RDEIR’s analysis of 

cumulative environmental impacts include
286

: 

 

(i) Phillips 66 Ferndale, Washington Crude Unloading Facility Project.  

 

Phillips 66 was recently issued a permit to construct a new crude rail unloading facility at 

its Ferndale Refinery in Washington.  The RDEIR must state whether this Project anticipates, 

depends on, or is in any other way related to the Washington project.    

  

(ii) Phillips 66 Rodeo Propane Fuel Recovery Project. 

 

In particular, despite the clear relationship between the Santa Maria projects and the 

Rodeo Refinery project described above, the RDEIR fails to evaluate the Project’s cumulative 

impacts of Santa Maria semi-refined products in Rodeo.  These include a cumulatively 

considerable increase in criteria and toxic air contaminant air emissions and greenhouse gas 

emissions, and the cumulative environmental impacts of refining increased volumes of tar sands 

at the SFR.   

 

(iii) WesPac Pittsburg Energy Infrastructure Project. 

WesPac Energy–Pittsburg LLC (WesPac) proposes to modernize and reactivate the 

existing oil storage and transfer facilities located at the NRG Energy, Inc.(NRG, formerly GenOn 

Delta, LLC) Pittsburg Generating Station.  The proposed WesPac Energy– Pittsburg Terminal 

(Terminal) would be designed to receive crude oil and partially refined crude oil from trains, 

marine vessels, and pipelines, store oil in existing or new storage tanks, and then transfer oil to 

nearby refineries, including the Phillips 66 San Francisco Refinery’s Rodeo facility.
287

  

The Terminal Project consists of the modernization and reactivation of the following 

components at the NRG facility: (1) marine terminal; (2) onshore storage terminal, including 

both East and South Tank Farms; and (3) the existing San Pablo Bay Pipeline. In addition, the 

project consists of the construction and operation of new facilities, including: (1) Rail Transload 

Facility; (2) Rail Pipeline; (3) KLM Pipeline connection; and (4) new ancillary facilities, 

including an office and control building, warehouse, electrical substation, and others as described 

below.
288

   

For the delivery of crude oil and partially refined crude oil by train, a new Rail Transload 

Operations Facility would be constructed on a 9.8-acre vacant rail yard, to be leased from BNSF 

Railway Company.  All products handled at the facility would be transported by rail, ship, barge, 

or pipeline; no products would be transported by truck as part of the proposed project.
289

  The 

Terminal would operate with an average throughput of 242,000 barrels (BBLs)1 of crude oil or 

partially refined crude oil per day, and would have a maximum capacity throughput of 375,000 

                                                 
286
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287

 WesPac RDEIR at 2.0-1. 
288
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289
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BBLs per day.
290

  The total annual throughput for the entire Terminal would be approximately 

88,300,000 BBLs of crude oil and/or partially refined crude oil per year.
291

  

 

As mentioned above, the SFR is one of the refineries that may receive crude oil and/or 

deliver-crude oil to the Terminal.
292

  Although the RDEIR lists this project in Table 3.1, it still 

fails to include any adequate analysis of the WesPac project in the cumulative impact analysis 

(outside of anticipated rail traffic).  Nevertheless, the physical construction and operation of this 

facility will contribute to cumulative environmental impacts and because it could facilitate 

greater amounts of not just crude delivered to or from the SFR, but a lower quality crude with 

associated increased emissions and hazards delivered to or from the SFR.  The RDEIR must be 

revised to take into account each of the cumulative projects that has the potential to result in 

cumulatively considerable environmental impacts.  Furthermore, the RDEIR must identify 

feasible mitigation measures capable of reducing all of the Project’s associated and foreseeable 

environmental impacts.  

 

(iv) Kinder Morgan Richmond Terminal. 

 

The RDEIR omits any mention of the Kinder Morgan terminal in Richmond, California.  

The RDEIR also omits any discussion of the possibility of ship to rail deliveries of crude oil 

feedstock, which would directly implicate deliveries to the Port of Richmond and then to the 

SFR via the Kinder Morgan facility.  The cumulative impact of this terminal would be utterly 

foreseeable, and the RDEIR should have analyzed this possibility, and at a minimum, the 

additional cumulative impact the Project would add to the emissions of toxic air contaminants, 

GHGs, or other pollutants, or increase in hazards in conjunction with operation of the Kinder 

Morgan terminal’s existing transport of crude by rail.   

 

(v) Phillips 66 Pipeline Project. 

 

Table 3.1 also discloses the Phillips 66 Pipeline Project.  The proposed project would 

transport crude oil from the Arroyo Grande oil field to the Santa Maria Facility.
293

  The RDEIR’s 

cumulative impacts analysis must analyze whether this Project would displace the need for this 

other source of crude oil feedstock for the SFR.     

 

A.  Climate Change Implications. 

 

Furthermore, it is important to acknowledge that climate change is the classic example of 

a cumulative effects problem; emissions from numerous sources combine to create the most 

pressing environmental and societal problem of our time.
294

  As one appellate court recently 

held, “the greater the existing environmental problems are, the lower the threshold for treating a 

project’s contribution to cumulative impacts as significant.”
295
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Canadian tar sands crude is considered to be the dirtiest, most carbon-intensive fuels on 

the planet.  NASA climatologist Jim Hansen explains:  

 

With today’s technology there are roughly 170 billion barrels of oil 

to be recovered in the tar sands, and an additional 1.63 trillion 

barrels of worth underground if every last bit of bitumen could be 

separated from sand. "The amount of CO2 locked up in Alberta tar 

sands is enormous," notes mechanical engineer John Abraham of 

the University of Saint Thomas in Minnesota, another signer of the 

Keystone protest letter from scientists. "If we burn all the tar sand 

oil, the temperature rise, just from burning that tar sand, will be 

half of what we've already seen"—an estimated additional nearly 

0.4 degree Celsius from Alberta alone.  

 

Notwithstanding the clear evidence documenting the effect that petroleum-refining has on 

GHG emissions, and enormous increase that would result from the transport, processing and 

refining of tar sands crudes.  The RDEIR should have acknowledged the complete degree of the 

company’s switch to this different quality crude oil feedstock and provided a suitable cumulative 

impacts analysis.   

 

 B.  Environmental Justice Implications – A Tremendous Cumulative Impact on  

an Already Over-Burdened Community 

 

Finally, it is important to note the cumulative impact of pollution on the local community.  

As illustrated throughout this comment, this Project as proposed will increase pollution locally, 

essentially relying on ERCs to mitigate a majority of pollution that occurs locally.  Increased 

emissions in the impacted Project area will inevitably result in greater cumulative impacts 

especially for the communities surrounding the refinery.  Santa Maria, its surrounding 

communities including the cities of Nipomo and Guadalupe, as well as Rodeo, and its 

surrounding communities, have all been identified by the Office of Environmental Health and 

Hazards Assessment (OEHHA) as bearing a concentrated burden of health hazards resulting 

from various pollution sources, including the Santa Maria and Rodeo Refinery facilities.
296

  This 

means that impacts, which may appear insignificant by themselves, are indeed significant when 

considered in the context of and in combination with existing sources of environmental impacts, 

which often tend to be more concentrated in some areas, such as those where these two facilities 

are located.   

 

With regard to the Santa Maria facility, Santa Maria, Nipomo and Guadalupe score high 

on the OEHHA’s indicators used to highlight environmental justice, or highly burdened 
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communities.
297

  Some of these indicators or factors include: number of pollution sources, 

including active and inactive waste cleanup sites; heavy industrial facilities, such as refineries; 

and hazardous waste, groundwater waste, presence of ozone and ozone precursors in the ambient 

environment, among others.  The public health indicators examined further include, inter alia, 

asthma and low birth weight rates.   

 

Nipomo has a high concentration of solid waste sites, including both active and in-active 

clean-up sites.
298

  This means that the residents of the Nipomo already bear the burden of 

existing concentrated mal-odors, methane and carbon dioxide emissions from those facilities 

alone.
299

  Nipomo also scores within the top 3% of the state’s highest Toxic Release Inventory 

chemical burdens and within the top 1% of the state’s burden from pollution caused by pesticide 

use.
300

  Guadalupe is identified as a linguistically isolated city, and similar to Nipomo has a high 

concentration of hazardous waste facilities.
301

  It also bears the impacts of a high concentration 

of emissions from other concentrated pollution stationary sources, such as the Santa Maria 

Refinery.
302

  The combined impacts of these factors renders that city and the surrounding area, a 

particularly vulnerable community that suffers a high health burden from existing contaminating 

sources. 
303

  

 

Much like Nipomo and Guadalupe, Rodeo also ranks in the top 8% of the state’s highest 

concentration of hazardous waste facilities, has a high concentration of contamination from 

Toxic Release Inventory chemicals, ranking in the top 3% for that factor.
304

  Moreover, Rodeo 

also suffers from a high rate of low birth weights and asthma, ranking in the top 1 and 16% for 

each, respectively.
305

     

 

The particular vulnerabilities of these communities, and the existing pollution burdens 

that exist in each, even without the added impacts of refining tar sands at the SFR, in 

combination with its related components in both the Throughput Increase and Propane Fuel 

Recovery Projects, demand a full analysis of the additional burden that will result from this 

Project.  Only then can any decision making body properly ascertain the degree of significance 

of the cumulate impact of this Project, and the cumulative local impact is especially important.  

This analysis is an integral component of CEQA, one that the RDEIR illegally omitted.
306

 

 

VI. THE RDEIR FAILS TO ANALYZE A REASONABLE RANGE OF PROJECT 
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ALTERNATIVES.   

An EIR is not considered complete unless it has considered a “reasonable range of 

potentially feasible alternatives” to a proposed project.
307

 The feasibility of an alternative is 

determined if it is “capable of being accomplished in a successful manner within a reasonable 

period of time, taking into account economic, environmental, social, and technological 

factors.”
308

 An EIR’s alternatives analysis is considered satisfactory as long as it contains 

“sufficient information about each alternative to allow meaningful evaluation, analysis, and 

comparison with the proposed project.”
309

 “The degree of specificity required in an EIR ‘will 

correspond to the degree of specificity involved in the underlying activity which is described in 

the EIR.’”
310

 Therefore, an EIR must contain more details for a specific project than an EIR for 

an approval of a general plan.
311

  

 

The RDEIR fails to evaluate a reasonable range of alternatives and consider the 

alternatives in sufficient detail to allow a meaningful analysis and evaluation.
312

  The RDEIR 

analyzed only two alternatives—a no project alternative, a loop rail unloading configuration 

alternative, and a reduced rail delivery alternative.
313

 The RDEIR also identified three other 

alternatives that were considered, but rejected because they were either not technically feasible, 

failed to attain the basic objectives of the project, or would result in greater impacts than the 

proposed project. These rejected alternatives include two crude transportation alternatives 

(trucking and marine transport) and an alternative rail unloading sites alternative.
314

  

 

CEQA does not have an established legal standard for the scope of the alternatives 

considered, but courts have held the scope of the alternative “must be evaluated on its facts,” on 

a case-by-case basis.
315

 The rule of reason judges the scope of the alternatives.
316

  

 

Parties objecting to the EIR are not responsible for formulating alternatives for 

consideration—the lead agency bears this burden.
317

  Objecting parties will rarely have access to 

the same information that the lead agency does, and thus will be limited in their ability to suggest 

sufficiently detailed and specific alternatives.
318

 The lead agency is in a better position to make 

these suggestions since they probably have greater access to information than the objecting 

parties.
319

  However, the following discussion illustrates the inadequacy of the alternatives 

analysis contained in the RDEIR. 
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The RDEIR fails to consider an alternative that would avoid putting people in 

unnecessary danger during the transport of the volatile crude.  The Project as proposed involves 

locomotives travelling through highly densely populated areas of central California, including 

Sacramento. This route exposes a large population to air emissions associated with locomotive 

operation, and greatly increases the human health and safety risks of potential accidents or spills. 

Along the route is the Sacramento-San Joaquin Delta.  The delta is home to a number of native 

Californian species, used for major agricultural purposes in the state, and is a major water source 

for much of the state.  A spill or train derailment in this area, of any magnitude, risks the health 

and safety of not only those in the surrounding area, but all over the state as well.   

 

Alternative modes of transporting crude oil from across North America should also be 

analyzed more thoroughly. Though two options were preliminarily considered, these alternatives 

were not fully analyzed in the RDEIR.  Finally, given the dwindling local supply of crude oil 

feedstock for the Santa Maria facility and the potentially massive overhaul to a different quality 

feedstock on account of this and other connected Phillips 66 projects, the point must be made 

that the existing facility will soon outlive its purpose.  Thus, Phillips’ proposal presents a choice: 

should it be allowed to extend this refining operation for several decades by re-purposing the 

Santa Maria facility to process tar sands oil that is imported by rail?  The RDEIR should have 

evaluated, instead of obscuring, this choice and its environmental implications.  The RDEIR 

failed to include this and other reasonable alternatives in its analysis, and the document should be 

revised and recirculated to correct these deficiencies. 

 

VII. CONCLUSION 

For the reasons stated above, the RDEIR remains inadequate under CEQA. The County 

must substantially revise and recirculate the document in order to correct its numerous defects.  

 

It is important to note that the RDEIR does not provide a sufficient basis for the County 

to make a statement of overriding considerations.  In order to approve an EIR with significant 

and unavoidable impacts, the lead agency must also make a statement of overriding 

considerations explaining why the benefits of the project would outweigh the significant 

environment impacts.
320

  This statement must be supported by substantial evidence in the 

record.
321

  This RDEIR identifies a number of impacts that it has found to be significant and 

unavoidable, including significant deterioration of air quality in San Luis Obispo County and 

along the UPRR mainline, increased risk of catastrophic train derailments and explosions, and 

degradation of sensitive biological resources.  In order to approve the RDEIR with these 

significant impacts unmitigated, the County must make a finding that the benefits of the project 

outweigh those impacts.
322

  

 

There is no basis for a finding that the benefits of the Project would outweigh its 

significant costs to the environment and to the health and safety of the thousands of people living 

in San Luis Obispo County and along the UPRR main line.  The RDEIR offers an obscured 

project objective in an apparent attempt to suggest that the County develop a statement of 
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overriding considerations, include allowing the refinery to obtain a range of competitively priced 

crude oils, and “[m]aximiz[ing] the use of existing infrastructure and resources to support the 

economic vitality of the County and State.”
323

  However, the RDEIR later notes that “[g]iven the 

limited increase in local expenditures associated with the Rail Spur Project, the economic growth 

associated with future development at the proposed project site would not be significant,” and 

“minimal new operational employment would be associated with the Rail Spur Project.”
324

 

 

Finally, the County is not presented with a complete picture of this Project.  The RDEIR 

restricts the Project in scope, diminishing its impacts, and making any weighing or calculation of 

the costs and benefits of the Project impossible.  Any determination to the contrary is not 

supported by substantial evidence, violates CEQA, and would display a total disregard for public 

and worker health and safety.  For these, and the reasons listed above and detailed in the 

accompanying attachments, the County must reject this RDEIR, revise its flawed analyses and 

recirculate it for public comment under the procedures for a programmatic level EIR. 

 

 

Sincerely,   

 

Roger Lin       Devorah Ancel 

Yana Garcia        on behalf of Sierra Club 

Heather Lewis 

on behalf of Communities for a Better Environment  

 

Shaye Wolf       Ethan Buckner 

on behalf of the Center for Biological Diversity      on behalf of ForestEthics 

 

Comment supported by:  

 

The California Nurses Association 

The City of Berkeley 

West Oakland Environmental Indicators Project 

Crockett Rodeo United to Defend the Environment (C.R.U.D.E.) 

West Oakland Environmental Indicators Project 

Energy-Climate Committee, Sierra Club California 

South Asian Americans for Climate Justice  

The SunFlower Alliance  

Wellstone Democratic Club 

Citizens Against Hazardous Oil Trains (Fremont) 

Idle No More SF Bay Area 

350 Bay Area 

350 Silicon Valley 

GreenAction for Health and Environmental Justice 

San Francisco Baykeeper 

Pittsburg Defense Council 
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Martinez Environmental Group 

Bay Area Refinery Corridor Coalition  

Benicians for a Safe and Healthy Community   

East Yard Communities for Environmental Justice 

Santa Clara Valley Audubon Society 

Associated Students of the University of California (ASUC), Berkeley 

Niles Discovery Church 

The Environmental Defense Center (Santa Barbara)  

 


